BOSTON  PUBLIC  LIBRARY 


3  9999  06542  841  7 


^ 


^ 


G>VEN  By        ^. 


^ 


A  major  Fin  Com  Study- 
only  existing  copies  of 
the  study  of  the  Boston 
Elevated  Railway.  This 
laid  the  ground  work  for 
the  establishment  of  the 
MTA^predecessor  of  the 
MBTA. 


The  Finance  Commission 


OF  THE 


CITY  OF  BOSTON 


REPORT  OF  TIMOTHY  F.  CALLAHAN,  ESQ., 
SPECIAL  COUNSEL  IN  INVESTIGATION  OF 
BOSTON  ELEVATED  RAILWAY  UNDER  THE 
AUSPICES  OF  MAURICE  J.  TOBIN,  MAYOR 
OF  BOSTON,  AND  THE  FINANCE  COM- 
MISSION OF  THE  CITY  OF  BOSTON 


1 


.  0 

CITY  OF  BOSTON 

PRINTING   DEPARTMENT 

1941 


[Document   43  — 1941.] 

The   Finance   Commission 


OF  THE 


CITY  OF  BOSTON 


REPORT  OF  TIMOTHY  F.  CALLAHAN,  ESQ., 
SPECIAL  COUNSEL  IN  INVESTIGATION  OF 
BOSTON  ELEVATED  RAILWAY  UNDER  THE 
AUSPICES  OF  MAURICE  J.  TOBIN,  MAYOR 
OF  BOSTON,  AND  THE  FINANCE  COM- 
MISSION OF  THE  CITY  OF  BOSTON 


CITY  OF  BOSTON 

PRINTING    DEPARTMENT 

1941 


*"     t-^-- 


A 


Cf3?^r  7  /'^^A  /  3 


Digitized  by  tine  Internet  Arcinive 

in  2011  witii  funding  from 

Boston  Public  Library 


http://www.archive.org/details/reportoftimothyfOOboSt 


FOREWORD. 

In  the  report  of  the  Finance  Commission  of  the 
City  of  Boston  to  the  Massachusetts  Legislature  under 
date  of  January  31,  1940,  the  Finance  Commission 
made  the  following  statement  in  explanation  of 
the  Commission's  decision  to  investigate  the  Boston 
Elevated  Railway: 

Boston  Elevated  Railway  Inquiry. 
'  The  interest  of  the  general  public  in  the  financial 
affairs  of  the  Boston  Elevated  Railway  Company 
has  grown  to  great  proportions  in  recent  years. 
Apparently  it  becomes  greater  each  succeeding 
year. 

When  the  company  was  operated  as  a  private 
transportation  corporation  and  gave  service  as 
required  by  the  public  at  a  low  fare,  the  interest 
of  the  people  was  confined  almost  entirely  to  the 
quality  of  the  service  rendered.  The  fare  was  five 
cents  and  patrons  of  the  service  paid  it  with  less 
reluctance  than  they  paid  taxes,  because  the  service 
was  necessary  and  the  rate  charged  was  small. 
The  quality  had  to  reach  a  low  degree  of  efficiency 
before  the  general  public,  in  any  large  numbers, 
became  greatly  agitated  over  it. 

Wages,  dividends,  purchase  and  cost  of  equip- 
ment, plant  upkeep,  financing  expense  and  the 
many  other  items  which  go  into  the  daily  con- 
siderations of  those  who  operate  a  large  corpora- 
tion gave  the  average  man  little  concern.  Worry 
as  to  whether  or  not  the  executives  could  match 
the  payments  for  service  with  the  receipts  was 
only  a  company  worry.  Whether  or  not  the 
investors  in  the  corporation  got  their  money  back 
or  got  dividends  was  something  for  the  stockholders 
and  bondholders  to  think  about. 

The  average  man  approved  when  the  company 
employed  more  help,   paid  higher   wages,   or  im- 
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proved  its  facilities.  It  never  occurred  to  him  that 
it  was  any  of  his  business  to  inquire  or  become 
interested  in  anything  but  the  actual  service  avail- 
able. Yet  in  the  days  of  private  operation  almost 
all  the  residents  of  Metropolitan  Boston  were  more 
or  less  dependent  on  the  service  rendered  by  the 
company. 

The  first  change  in  the  attitude  of  the  public 
came  when  the  reports  of  the  company  about  the 
years  1916,  1917  and  1918  revealed  the  weak  finan- 
cial standing  of  the  corporation.  The  company  had 
exhausted  its  credit;  its  equipment  was  nearing  the 
point  where  replacement  was  necessary  and  there 
was  no  new  capital  obtainable  for  replacement; 
and  maintenance  and  operating  costs  were  steadily 
increasing.  The  company  was  continuing  to  pay 
dividends;  but,  in  order  to  do  so,  it  had  wiped 
out  its  reserves. 

The  company  enjoyed  a  monopoly  in  the  fur- 
nishing of  electric  transportation  within  Boston 
limits  and  in  making  Boston  Proper  accessible  to 
many  of  the  adjoining  municipalities.  If  the  com- 
pany were  forced  to  discontinue,  in  whole  or  in 
large  part,  ordinary  living  conditions  of  the  people 
of  Boston  and  their  neighbors  would  be  seriously 
affected,  Boston  being  the  workshop  of  a  large 
percentage  of  the  people  of  the  entire  metropolitan 
area. 

Under  these  conditions,  with  the  commercial  life 
of  Boston  threatened  with  serious  dislocation  and 
when  complete  stoppage  of  regular  means  of  trans- 
portation in  Boston  and  between  Boston  and  the 
City's  neighbors  would  spell  disaster,  the  Legis- 
lature came  to  the  company's  rescue.  By  sur- 
rendering control  of  the  operation  of  the  system  to 
a  public  body,  the  company  obtained  the  use  of 
state  credit  and  of  taxpayers'  money  when  neces- 
sary, which  guaranteed  continuation  of  dividends 
to   the   stockholders,   gave   security   to   the   bond- 


V 

holders,  and  removed  the  fear  of  loss  of  wages  from 
a  large  number  of  employees.  More  important 
still,  it  guaranteed  to  the  people  of  the  metropolitan 
area  a  continuation  of  transportation  service.  The 
fear  of  disaster  to  the  City's  commercial  life  was 
dispelled. 

The  Boston  Elevated  Railway  Company  was 
saved  from  extinction  by  the  action  of  the  Legisla- 
ture. Under  public  management,  the  transporta- 
tion system  it  operates  has  been  made  one  of  the 
best,  in  point  of  equipment  and  service,  of  any 
railroad  in  the  country. 

The  people  soon  began  to  learn  at  what  cost 
Boston  and  the  Boston  Elevated  Railway  Com- 
pany were  saved.  Fares  were  increased,  even- 
tually to  10  cents  from  the  customary  nickel.  This 
affected  all  car-riders  whether  they  were  property 
owners  or  not,  and  to  many  the  payment  of  an 
increased  fare  became  a  burdensome  item  in  their 
weekly  budget.  To  property  owners  in  the  Metro- 
politan Transit  District  (fourteen  municipalities 
served  by  the  Boston  Elevated  Railway  Company) 
it  meant  extra  taxes,  for  the  agreement  between 
the  Company  and  the  State  contained  a  provision 
that  if  ordinary  receipts  from  the  service  did  not 
provide  enough  to  pay  the  cost  of  operation  and 
dividends,  the  excess  had  to  be  assessed  upon  the 
taxpayers  in  the  municipalities  served. 

To  these  two  factors,  more  than  to  anything 
else,  may  be  attributed  the  yearly  growth  in  the 
interest  of  the  average  man  in  Boston  Elevated 
Railway  affairs. 

The  fact  that  even  with  a  10-cent  fare  and 
increased  patronage  the  Public  Trustees  must  still 
call  upon  the  municipalities,  through  state  offices, 
to  help  meet  the  cost,  is  beyond  the  understanding 
of  many  people.  It  has  provoked  criticism,  how- 
ever unjustifiable,  of  the  Public  Trustees,  of  the 
stockholders,   and,   in  fact,   of  everyone   who   has 
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any  connection  with  the  company,  or  whose  duties 
include  .  responsibility  for  checking  or  meeting 
company  demands.     .     .     . 

For  many  years  those  connected  with  the  Finance 
Commission  have  been  frequently  asked,  ''Why 
don't  you  investigate  the  Boston  Elevated  Rail- 
way Company?"  Those  who  have  asked  this  ques- 
tion have  come  from  many  walks  in  life.  They 
include  both  rich  and  poor,  eminent  and  humble, 
and  persons  from  the  many  different  levels  in 
between. 

The  question,  therefore,  as  to  whether  or  not  the 
Finance  Commission  should  undertake  an  investi- 
gation of  the  Boston  Elevated  Railway  Company 
affairs  had  been  debated  for  a  long  time.  The 
prospect  of  the  known  expense  of  a  worthwhile 
study  and  the  insufficiency  of  the  Finance  Commis- 
sion's appropriation,  however,  made  the  Commission 
hestitate. 

When  the  city  authorities  were  notified  by  the 
State  in  1939  that  they  must  collect  from  Boston 
taxpayers  a  sum  greater  by  almost  50  per  cent 
than  was  required  by  any  previous  assessment 
on  the  Boston  Elevated  Railway  Company  deficit 
account,  demand  for  an  investigation  of  ''EL" 
affairs  became  more  vehement. 

Under  authority  of  the  Public  Control  Act  the 
State  Public  Utilities  Department  had  already 
investigated  the  cost  of  operation  of  the  company. 
Several  other  investigations,  principally  by  legis- 
lators, had  taken  place.  The  members  of  the 
Finance  Commission  were  cognizant  of  all  of  them. 
In  none  of  the  reports  emanating  from  these 
investigations,  however,  was  there  warning  that 
a  deficit  must  be  expected  as  long  as  Public  Con- 
trol lasts,  nor  that  the  amount  of  the  deficit 
would  exceed  $3,000,000  per  year.  More  than 
$15,000,000  of  taxpayers'  money  has  been  turned 
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over  to  the  Boston  Elevated  Railway  Company  in 
the  last  decade  with  little  hope  of  return. 

With  these  facts  in  mind,  the  Finance  Commis- 
sion finally  decided  that  it  would  undertake  a 
study  of  the  Boston  Elevated  Railway  Company 
and  that  it  would  ask  the  Mayor  to  join  in  sponsor- 
ing and  in  sharing  the  expense,  which  he  agreed 
to  do. 

It  is  the  hope  of  the  Finance  Commission  that 
this  study  will  reveal  some  means  to  relieve  the 
taxpayers  of  a  heavy  annual  burden  which  many 
of  them  consider  unwarranted.  If,  however,  the 
study  produces  only  the  conviction  that  an  annual 
deficit  must  be  expected  and  that  the  Public 
Trustees  are  powerless  to  avoid  it,  the  air  will  be 
cleared  of  present  suspicions.  More  intelligent 
consideration  can  then  be  given  to  the  annual 
grist  of  proposed  legislation  affecting  the  Boston 
Elevated  Railway  Company. 

The  Finance  Commission  has  employed 
Timothy  F.  Callahan  as  chief  counsel  to  make 
the  preliminary  study.  With  a  group  of  attorneys 
and  a  public  accountant  experienced  in  utility 
management,  Mr.  Callahan  has  been  at  work 
since  August,  1939. 

The  members  of  the  Finance  Commission  when  the 
investigation  began  were : 

David  Lasker,  Chairman. 
James  E.  Maguire. 
Robert  Robinson. 
'     Joseph  A.  Scolponeti. 
James  H.  Flanagan. 

On  October  9,  ,1939,  Mr.  Charles  M.  Storey  replaced 
Mr.  Scolponeti  on  the  Commission,  the  latter's  term 
having  expired.  On  December  13,  1939,  Mr.  Elias  F. 
Shamon  replaced  Mr.  Robinson  who  resigned  from  the 
Commission. 
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As  stated  in  the  above  excerpt  from  Vol.  XXXV., 
Annual  Report  of  the  Finance  Commission,  dated 
January  31,  1940,  Mayor  Maurice  J.  Tobin  not  only 
joined  with  the  Finance  Commission  in  sponsoring 
this  investigation,  but  also  provided  the  major  portion 
of  the  funds  necessary  for  it. 

Mr.  Callahan,  Special  Counsel,  was  assisted  in  his 
work  by  James  W.  Kelleher,  Esquire,  as  legal  assistant, 
and  by  F.  E.  Welch  &  Company,  Francis  E.  Welch  and 
Thomas  S.  Curley,  accountants  and  engineers. 

This  publication  of  the  report  of  the  Special  Counsel 
is  issued  by 

Maurice  J.  Tobin, 
Mayor  of  the  City  of  Boston, 
and 
Charles  M.  Storey,  Chairman, 
James  E.  Maguire, 
David  Lasker, 
James  H.  Flanagan, 
Elias  F.  Shamon, 
Robert  E.  Cunniff,  Secretary, 
The  Finance  Commission  of  the  City  of  Boston. 


REPORT  TO  MAURICE  J.  TOBIN,  MAYOR, 
AND  THE  FINANCE  COMMISSION  OF 
THE   CITY  OF   BOSTON. 


March  12,  1941. 

Maurice   J.  Tobin,  Mayor,  and  the  Finance  Commis- 
sion of  the  City  of  Boston,  24  School  Street,  Boston, 
Mass. 
Gentlemen, —  In  August  of  1939  an  investigation  of 
the  Elevated  Road  was  authorized  by  your  Commis- 
sion, with  the  following  purposes  expressed  in  a  joint 
statement  by  your  Commission  and  Mayor  Tobin.     As 
expressed  in  that  statement : 

''(the)  .  .  .  problem  is  —  what  can  be  done 
to  relieve  the  taxpayers  of  the  14  municipalities  of 
the  Metropolitan  Transit  District  of  the  growing 
burden  of  the  Boston  Elevated  Railway  Company? 

''The  Mayor  and  the  Finance  Commission  are 
agreed  that  in  order  to  give  answer  to  this  problem 
there  must  first  be  a  comprehensive  investigation 
of  the  whole  situation.  Not  many  people  realize 
the  whole  amount  of  the  public's  money  that  has 
already  been  invested  in  the  effort  to  keep  the 
Boston  Elevated  Railway  ComjDany  a  going  con- 
cern, or  the  whole  amount  of  the  public's  credit 
that  has  been  mortgaged  in  the  effort  to  guarantee 
continuance  of  this  necessary  service  to  the  cities 
and  towns  in  the  Metropolitan  District. 


"It  seems,  therefore,  that  an  intelligent,  broad, 
official  investigation  is  necessary;  and  the  Mayor 
and  the  Finance  Commission  have  agreed  jointly  to 
sponsor  such  an  investigation.     It  is  neither  the 


aim  nor  the  hope  that  the  proposed  investigation 
will  be  confined  to  efforts  to  reveal  unsavory  actions 
or  practises." 

The  conclusions  sought  were,  and  are  those,  and  only 
those,  which  have  a  fundamental  bearing  on  the  present 
situation  of  the  Boston  Elevated  Railway  Company. 
In  the  vast  mass  of  statutory,  legislative,  accounting, 
and  other  material  which  has  come  to  our  attention,  we 
have  aimed  to  sift  the  fundamental  from  the  superficial, 
and  to  concentrate  our  study  upon  the  former. 

The  Elevated  problem  has  a  history  and  it  cannot  be 
understood  except  in  the  light  of  that  history.  The 
deficit  for  the  year  ending  March  31,  1939,  for  example, 
can  in  no  sense  be  understood  merely  by  a  consideration 
of  that  year's  operations  and  accounts.  Many  of  the 
charges  entering  into  that  deficit  are  understandable 
and  supportable  only  in  the  light  of  the  past  history 
and  problems  of  the  Elevated  System.  In  a  great  or- 
ganization of  this  kind  a  decision  or  a  policy  adopted 
today  may  have  effects  for  a  score  or  more  of  years. 

Some  outline  of  the  history  of  the  Elevated  Company 
is  therefore  useful  to  start  with.  The  present  Elevated 
Company  is  the  result  of  the  consolidation  of  two  com- 
panies. The  first,  the  West  End  Street  Railway  Com- 
pany, in  1887  consolidated  substantially  all  the  surface 
lines  in  what  is  now  the  Metropolitan  District.  The 
second,  the  original  Elevated  Company,  began  in  1897 
the  construction  of  the  first  elevated  line  and  subse- 
quently, during  the  period  up  to  the  time  of  the  enact- 
ment of  the  Public  Control  Act,  expanded  its  original 
road,  and  also  undertook  the  operation  of  the  numerous 
subways  which  were  constructed  by  the  City  of  Boston. 
This  original  Elevated  Company  also,  in  1897,  obtained 
full  management  and  control  of  all  the  surface  lines 
owned  by  the  West  End  Company  by  a  twenty-five 
year  lease  which  was  to  expire  in  1922.  In  return  for 
such  control  it  paid  rental  in  the  shape  of  guaranteed 
dividends  to  the  stockholders  of  the  West  End  Com- 


pany.  These  two  systems,  which  were  under  unified 
management  and  control  since  1897,  were,  by  the  pro- 
visions of  St.  1911,  chapter  740,  to  be  consoHdated  into 
one  company,  but  such  consohdation  was  not  to  take 
place,  and  did  not  take  place,  until  the  expiration  of  the 
lease  on  June  10,  1922. 

During  the  period  from  1897  to  1918,  many  extensions 
were  made  in  the  unified  System,  which,  for  the  purposes 
of  this  report,  need  not  be  set  out  in  detail. 

These  extensions  required,  in  addition  to  the  large 
capital  investment  of  the  City  of  Boston  in  the  subways, 
large  capital  expenditures  by  the  companies,  which 
were  raised  by  the  sale  of  stocks  and  bonds  of  both 
companies. 

By  the  year  1917  this  System,  after  passing  through 
several  years  of  increasing  difficulties,  had  become 
hopelessly  insolvent.  It  could  no  longer  raise  capital 
for  any  purpose  because  its  securities  were  no  longer 
marketable.  Besides  grave  financial  difficulties,  its 
physical  property  was  dilapidated  —  so  much  so  as 
seriously  to  interfere  with  the  actual  operation  of  the 
service. 

The  difficulties  in  which  the  System  found  itself  arose 
out  of  the  failure  of  private  management  to  make 
adequate  provision  for  replacement  of  property  as  it 
wore  out.  The  situation  had  gone  so  far  by  1918  that 
it  was  plain  to  everyone  that  the  Company  must  inevit- 
ably face  receivership  unless  aid  was  forthcoming  from 
some  source.  Such  aid  was  requested  by  the  Company 
itself.  In  these  circumstances,  and  after  consideration 
of  the  problem  by  two  legislative  committees,  and  by 
the  Railroad  Commission,  the  Public  Control  Act  was 
passed  in  the  spring  of  1918,  to  take  effect  on  June  30, 
1918,  after  acceptance  by  the  stockholders  of  both  the 
Elevated  and  the  West  End  Companies,  which  accep- 
tance was  subsequently  secured. 

The  Elevated  problem,  as  it  exists  today,  must  be 
seen  in  the  frame  of  that  Act.  The  original  Act,  which 
•was  to  be  in  force  for  a  minimum  period  of  ten  j^ears, 


was,  by  St.  1931,  chapter  333,  extended  for  a  term  of 
twenty-eight  years,  and  is  not  to  expire,  therefore, 
until  1959.  The  basic  operating  provisions  of  the 
original  Act  are  still  in  force,  although  an  extensive 
reorganization  of  the  financial  structure  of  the  Elevated 
Company,  consisting  of  a  retirement  of  its  preferred 
stock,  was  provided  for  and  carried  out  under  the 
1931  Act. 

We  must  define  our  study,  therefore,  by  a  considera- 
tion of  the  provisions  of  the  Public  Control  Act.  The 
basic  purpose  of  the  Act  was  to  ensure  that  the  public 
would  receive  adequate  transportation  and  to  provide  that 
in  return  the  public  should  pay  the  cost  of  such  trans- 
portation. The  payment  of  the  cost  was  to  be  taken 
care  of  in  two  ways.  The  cost  of  the  service  in  the 
first  instance  was  to  fall  on  the  car  riders,  and  provision 
was  rnade  that  the  Trustees  should  fix  fares  at  a  level 
which  would  produce  sufficient  income  to  meet  the  true 
cost  of  the  transportation  furnished.  If,  however,  the 
income  so  produced  by  fares  was  nevertheless  insufficient 
in  any  period  to  meet  such  cost  of  the  service,  the  state 
was  required  to  pay  the  difference  and  in  turn  to  levy 
it  upon  the  taxpayers  of  the  Metropolitan  District. 

The  imposition  on  the  public,  whether  as  car  riders 
or  taxpayers,  of  the  duty  to  pay  the  cost  of  the  service 
is  the  basic  feature  of  public  management.  Plainly  it 
required  that  the  management  of  the  road  be  taken  out 
of  the  hands  of  private  directors  responsible  only  to  the 
stockholders.  If  the  public  was  to  pay  the  bills,  it 
must  be  assured  of  a  management  in  some  sense  respon- 
sible to  it,  not  only  for  the  production  of  adequate 
service,  but  also  in  the  management  of  financial  affairs 
and  in  the  computation  of  the  bills  to  be  paid.  At  the 
same  time,  since  the  stockholders  retained  their  interest 
in  the  Company,  and  since  the  plan  did  not  involve 
purchase  of  the  sj^stem  by  the  public,  the  stockholders 
were  entitled  to  fair  consideration. 

This  problem  of  securing  a  management  which  would 
impartially  administer  the  cost  of  service  plan  as  between 


public  and  stockholders  was  solved  in  the  Act  by  use  of 
the  device  of  trusteeship.  All  powers  of  the  Elevated 
Company  were  given  by  the  Act  to  five  trustees,  in 
trust,  nevertheless,  to  exercise  such  powers  in  accord- 
ance with  the  provisions  of  and  for  the  purposes  of 
the  Act.  The  detailed  provisions  of  the  Act,  which  we 
will  consider  later,  define  the  trusts  upon  which  such 
powers  were  to  be  held  and  exercised.  The  power  of 
appointing  the  trustees  was  placed  in  the  Governor  and 
Council. 

//  the  Trustees  receive  from  fares,  or  from  fares  and 
deficits,  the  true  costs  of  transportation  furnished  by  them, 
of  course  the  Elevated  Road  cannot  increase  in  value  under 
public  control  by  reason  of  charges  to  cost  of  service.  This, 
we  consider  to  be  the  true  construction  of  the  Act. 
Upon  this  basic  premise  we  must  proceed;  under  Public 
Control  the  System  is  to  be  operated  so  that  it  recovers 
each  year  its  costs  of  operation,  so  that  on  the  one  hand 
it  does  not  diminish  in  value  by  reason  of  receiving  too 
little  for  the  service  furnished,  and  on  the  other  hand 
does  not  increase  in  value  by  reason  of  the  fact  that 
the  public  pays  more  than  the  true  cost. 

Improvement  of  Road  Under  Public  Control. 

Let  us  now  consider  the  physical  condition  of  the 
road  as  it  was  in  1918.  Mr.  John  A.  Beeler,  a  consult- 
ing engineer  of  New  York  City,  employed  by  the  Public 
Service  Commission  to  investigate  the  finances  and 
needs  of  the  Elevated  system  in  1917,  had  this  to  say: 

''To  a  stranger  visiting  Boston  the  predomi- 
nant, outstanding  feature  that  impresses  him  most 
forcibly  is  the  dilapidated  and  antiquated  appear- 
ance of  the  street  cars.  Outside  of  the  compara- 
tively few  stepless,  center-door  cars,  which  are 
modern,  efficient,  and  attractive  in  every  respect, 
the  equipment  on  the  streets  of  Boston  is  either 
semi-obsolete  or  completely  so. 
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''.  .  .  Although  the  charges  for  track  repairs 
have  apparently  been  normal  in  recent  years,  an 
inspection  of  the  accounts  shows  that  the  expen- 
ditures have  largely  been  made  in  an  effort  to 
prolong  the  life  of  the  track  beyond  its  natural 
limit 

''.  .  .  There  are  miles  of  rails  that  are 
crooked,  broken,  patched,  repatched,  and  welded 
with  joints  that  have  been  cupped,  built  up,  ham- 
mered out  and  built  up  again.  The  general  condi- 
tion is  in  fact  bad.  'Slow  orders'  are  now  in 
effect  covering  34  miles  of  main  line  track.  .  . 
The  company  is  now  facing  a  most  serious  situation 
regarding  the  rehabilitation  of  its  track." 

In  the  annual  report  filed  by  the  Board  of  Trustees 
on  February  1,  1929,  the  following  description  occurs: 

".  .  .  Street  railway  transportation  in  Bos- 
ton had  arrived  at  an  impasse  in  1918.  The  physi- 
cal equipment  of  the  road  had  fallen  into  disrepair 
and  was  approaching  ruin.  .  .  .  The  public  of 
Greater  Boston  faced  the  menace  of  a  broken 
service.     .     .     ." 

In  the  same  report,  the  Board  of  Trustees  describe 
the  condition  of  the  road  in  1928  as  follows: 

"In  these  ten  years  $19,000,000  has  been  spent 
for  new  cars  and  buses.  In  the  matter  of  car 
equipment  there  is  hardly  a  trace  of  the  1918  road 
remaining;  and  there  is  no  comparison  possible 
between  the  modern  equipment  today  in  use  and 
that  with  which  the  public  was  provided  in  1918. 

'Tn  1918  the  road  was  equipped  with  antiquated 
cars;  the  average  age  of  all  surface  cars  in  use  at 
that   time    on    the    road    was    17.2   j^ears     .     .     . 
Contrast    these    with    the    modern    cars     . 
Wooden    cars   were   in   use   on   the   rapid   transit 


trains.  Today  there  is  not  a  wooden  rapid  transit 
car  on  the  road;  all  are  of  steel.  In  these  ten  years 
there  have  been  placed  in  service  836  new  service 
cars  of  modern  type,  165  steel  elevated  and  tunnel 
cars,  and  about  300  buses  —  a  total  of  more  than 
1300  vehicles.  In  this  period  1476  out-of-date  cars 
have  been  retired     .... 

"Shops  and  repair  equipment  have  been  built  up, 
to  do  the  necessary  work     .     .     . 

".  .  .  In  1918  the  existing  tracks  were  crooked, 
broken,  patched.  Tracks  today  are  standard,  and 
are  in  good  condition. 

"Rapid  transit  has  been  improved  and  ex- 
tended.    .     .     ." 

The  contrast  between  1918  and  1928  could  hardly  be 
more  striking.  No  less  striking  is  the  contrast  between 
1918  and  1940.  Under  Public  Control  an  insolvent, 
dilapidated,  worn-out  road  has  been  turned  into  a  mag- 
nificent operating  system.  By  what  means  was  this 
accomplished? 

The  phenomenal  improvement  in  the  condition  of  the 
system  required  the  expenditure  of  many  millions  of 
dollars.  Whence  came  these  funds?  As  we  shall  show, 
the  public  was  charged  with,  and  paid  by  far  the  greater 
portion  of  them,  either  in  fares  or  in  deficit  assessments. 

If  the  value  of  the  road  has  been  increased  under 
Public  Control,  the  stockholders,  of  course,  have  ob- 
tained the  benefit,  because  under  the  Act  they  retain 
ownership  of  the  road.  But,  as  we  saw  above,  the  value 
of  the  road  cannot  possibly  be  increased  out  of  the  cost 
of  service  if  the  public  is  charged  with  the  true  costs  of 
service,  and  no  more.  The  following  questions,  there- 
fore, are  unavoidable: 

Is  it  possible  that  the  tremendous  improvement  under 
Public  Control  has  not  benefited  the  stockholders  at  the 
expense  of  the  public? 
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Could  this  improvement  have  possibly  occurred  if  the  true 
cost,  and  no  more  than  the  true  cost  of  the  service,  had  bee7i 
charged  to 'the  public  during  Public  Control? 

These  questions  are  of  the  gravest  importance.  The 
answers  to  them  will  profoundly  affect  the  question  of 
the  cost  of  service  presently  charged  to  the  public,  and 
of  the  liability  of  the  public  for  the  current  deficits. 
They  affect  also  the  problem  of  the  amount  which  will 
have  to  be  paid  by  the  public  if  the  system  is  taken  by 
eminent  domain.  If  the  value  of  the  system,  and  there- 
fore the  equity  of  the  stockholders,  has  been  increased 
under  Public  Control  by  charges  to  the  public,  must  the 
public,  upon  a  taking  of  the  road,  pay  a  second  time  for 
such  enhancement  of  value? 


Course  of  This  Study. 

It  is  appropriate  at  this  point  to  outline  the  various 
steps  which  we  have  followed,  and  the  kinds  of  material 
with  which  we  have  dealt,  in  the  study  of  these  questions. 

At  the  commencement  of  the  project,  the  Public 
Trustees  refused  any  co-operation.  In  a  statement 
made  August  2,  1939,  the  Trustees  pointed  out  that  the 
road  was  subject  to  an  investigation  by  the  Department 
of  Public  Utilities  in  any  year  in  which  a  deficit  was  re- 
ported, that  the  road  filed  an  annual  report  of  accounts 
and  operations  with  the  same  department,  and  that  the 
Trustees  made,  as  required  by  statute,  an  annual  report 
to  the  General  Court.  The  trustees  pointed  out  also 
that  the  road  had  been  investigated  several  times  by 
legislative  commissions,  and  concluded  with  the  follow- 
ing statement: 

"The  proposed  investigation  by  the  Finance 
Commission  of  Boston  would  be  a  duplication  of  the 
one  now  actually  in  process  by  the  State  Depart- 
ment of  Public  Utilities.     .     .     . 
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''The  Board  of  Trustees,  at  its  meeting  on 
Wednesday,  August  2nd,  unanimously  voted  not 
to  recog-nize  the  asserted  right  by  the  Finance  Com- 
mission of  the  City  of  Boston  to  conduct  an  in- 
vestigation of  the  Boston  Elevated  Railway.  The 
Board  unanimously  holds  that  such  an  investiga- 
tion is  beyond  the  scope  of  the  Finance  Commis- 
sion's authority." 

In  the  face  of  this  action  by  the  Trustees,  we  were 
limited,  during  the  first  months  of  this  study,  to  ma- 
terials available  from  other  sources.  During  this  time 
we  made  a  thorough  examination  of  the  numerous 
statutes  affecting  the  Elevated  Company,  and  of  the 
cases  arising  under  those  statutes.  We  examined  also, 
with  the  aid  of  accounting  advice  and  assistance,  the  ac- 
counts and  reports  filed  by  the  Trustees  with  Public 
bodies,  during  the  period  of  Public  Control.  As  a  re- 
sult of  this  we  were  convinced  that  the  questions  we 
have  stated  could  not,  from  their  very  nature,  be  an- 
swered by  resort  to  this  material  alone.  What  was 
needed  was  not  merely  an  analysis  of  the  accounts  as 
filed.  A  determination  of  the  actual  transactions  be- 
hind the  accounts,  and  a  critical  analysis  of  the  accounts 
in  the  light  of  those  transactions  was  absolutely  neces- 
sary. In  the  absence  of  this,  it  is  clearly  impossible  to 
determine  how  the  statements  in  the  accounts  were 
arrived  at,  or  to  establish  whether  the  accounts  conform 
to  the  actual  transactions  and  to  the  Cost  of  Service 
Act. 

In  the  course  of  this  preliminary  work,  we  gave  much 
attention  also  to  the  previous  investigations  of  the  road 
referred  to  by  the  Trustees  in  their  statement  of  August 
2nd,  1939.  Of  the  small  number  of  these  which  are 
concerned  with  our  questions,  we  found  that  they  had 
been  conducted  during  the  early  years  of  Public  Control, 
and  that  the  results  reached  were  inconclusive.  Most 
important  of  all,  however,  was  the  fact  that  the  investi- 
gators accepted  the  accounts  filed  by  the  Company  at 
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face  value,  and  made  no  investigation  of  the  actual 
transactions  behind  the  accounts.  We  repeat  again 
that  it  is  impossible  to  answer  in  this  way  the  questions 
we  have  stated. 

At  no  time  had  we  any  intention  of  duplicating  the 
current  investigations  conducted  by  the  Department  of 
Public  Utilities.  An  examination  of  the  reports  of 
those  investigations  showed  that  they  were  limited  in 
each  case  to  a  study  of  the  operations  of  the  current 
year,  from  the  point  of  view  of  effecting  operating  econo- 
mies, and  did  not  touch  the  questions  we  have  referred 
to.  Our  conclusion  that  the  study  projected  by  us 
would  not  be  a  futile  repetition  of  the  work  of  that  De- 
partment has  been  subsequently  borne  out  by  a  state- 
ment of  the  Department  itself  in  its  report  of  March  18, 
1940: 

''Since  the  report  of  the  Department,  dated 
October  5,  1932,  and  covering  the  deficit  for  the 
year  ending  June  30,  1932,  the  Department  has 
reported  each  succeeding  year.  Each  year  numer- 
ous recommendations  have  been  made;  many 
times  the  recommendations  were  repeated.  Some 
of  the  recommendations  of  the  past  have  been 
accepted  and  savings  have  resulted.  Other  recom- 
mendations have  not  been  accepted.  It  is  apparent 
to  us  that  with  the  limited  resources  at  our  com- 
mand, and  with  no  additional  money  appropriated 
to  us  for  the  purpose,  there  is  nothing  we  can  do 
further  which  will  serve  to  eliminate  the  deficit. 
Not  to  recognize  considerable  futility  in  our  efforts 
in  this  respect  would  be  folly.  .  .  .  It  is  our 
firm  conviction  that  the  statutory  requirement  is 
becoming  little  short  of  a  gesture.^' 

It  became  clear,  therefore,  that  the  questions  we  have 
set  forth  must  be  studied,  since  they  had  never 
been  adequately  taken  up  before,  and  that  it  was 
useless   to   attempt   to  study  them  without   complete 
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access  to  the  records  of  the  Company  and  of  the  Trus- 
tees. To  be  of  any  value  this  study  must  commence 
precisely  where  previous  investigations  left  off.  Con- 
tinuous efforts  were  made,  therefore,  to  secure  the 
co-operation  of  the  Trustees.  These  efforts,  after 
conferences  between  the  Trustees  and  the  Mayor  and 
the  Finance  Commission,  were  gradually  successful. 
We  were  allowed  to  examine  the  minutes  of  the  meet- 
ings of  the  Trustees  for  the  entire  period  of  Public 
Control.  At  length  we  were  granted  permission  to 
examine,  through  accountants  employed  for  the  purpose, 
the  accounting  records  of  the  company  for  the  first  five 
years  of  Public  Control.  This  examination  began  on 
June  29,  1940.  Before  the  accountants  had  completed 
their  study  of  the  records  of  the  first  five  years,  a  broader 
permission  was  granted,  at  our  request.  We  were 
finally  allowed  to  examine  the  maintenance  accounts 
for  the  period  from  June  30, 1918,  to  December  31, 1931, 
and  the  depreciation  accounts  for  the  period  from  June 
30,  1918,  to  December  31,  1939. 

Before  engaging  accountants  for  this  task,  it  w^as,  of 
course,  essential  for  us  to  formulate  as  precisely  as 
possible,  in  the  light  of  our  previous  examination  of 
the  applicable  law,  the  questions  which  these  experts 
were  to  investigate.  This  was  the  more  necessary 
because  of  the  immense  volume  of  records  kept  by  the 
Trustees,  and  because  of  the  limitations  of  time  and 
funds  available.  The  formulation  arrived  at  by  us, 
modified  in  minor  details  as  a  result  of  certain  findings 
made  later,  will  be  stated  at  this  point  and  will  serve 
as  an  introduction  to  the  findings  we  have  made. 

The  central  question  to  be  examined,  as  we  have 
pointed  out,  is  this: 

Has  the  value  of  the  Elevated  road,  and  consequently 
the  equity  of  its  stockholders,  been  enhanced  during  Public 
Control  by  reason  of  charges  demanded  of  and  paid  by  the 
Public  under  the  Cost  of  Service  Provision,  and,  if  so, 
have  such  charges  been  responsible  in  any  degree  for  the 
deficits  of  the  pqLst  eight  years?  ' 
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The  cost  of  service  provision  is  found  in  section  6  of 
the  original  act.  The  words  of  that  section  are  as 
follows  (with  numbering  added  for  convenient  reference) : 

''.  .  .  the  cost  of  the  service  .  .  .  shall 
include : 

(1)  operating  expenses, 

(2)  taxes, 

(3)  rentals, 

(4)  interest  on  all  indebtedness, 

(5)  such  allowance  as  they  (the  Trustees)  may 
deem  necessary  or  advisable,  for  depreciation  of 
property  and  for  obsolescence  and  losses  in  respect 
to  property  sold,  destroyed  or  abandoned, 

(6)  all  other  expenditures  and  charges  which, 
under  the  laws  of  the  Commonwealth,  now  or  here- 
after in  effect  may  be  properly  chargeable  against 
income  or  surplus, 

(7)  fixed  dividends  on  all  preferred  stock   .    .  .  , 

(8)  dividends  on  the  common  stock     .     .     .     ." 

Most  of  these  elements  of  the  cost  of  service  have 
little  direct  bearing  on  the  questions  we  have  posed. 
It  is  unlikely  that  the  value  of  the  road  was  enhanced 
by  charges  on  account  of  Item  2  (taxes).  Item  3  (rentals), 
Item  4  (interest),  or  Items  7  or  8  (guaranteed  dividends 
to  stockholders). 

In  view  of  limitations  of  time,  we  have  concentrated 
our  study  on  Item  1,  operating  expenses,  and  Item  5, 
depreciation.  These  are  the  elements  of  the  cost  of 
service  which  directly  concern  the  maintenance  and  re- 
placement of  the  property  of  the  company. 

We  now  proceed  to  state  the  results  of  our  study  of 

Maintenance. 

In  the  classification  of  accounts  of  the  Interstate  Com- 
merce Commission,  maintenance  is  a  part  of  ''Operating 
Expenses."     For  our  purposes,  we  may  define  "Main- 
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tenance  Expenses"  as  that  portion  of  "Operating 
Expenses"  which  represents  expenditures  for  upkeep  of 
the  physical  property  of  the  road.  Maintenance  does 
not  include  the  very  large  expenditures  necessary  for 
the  actual  running  of  the  cars,  such  as  wages  of  motor- 
men,  and  conductors,  cost  of  gasoline  for  buses,  cost  of 
coal  for  the  production  of  the  electricity,  etc. 

The  maintenance  expenses  into  which  we  have  been 
able  to  examine  fall  into  two  main  classes: 

1.  Maintenance  of  track  and  roadway; 

2.  Maintenance  of  cars  and  equipment. 

Records  concerning  these  two  items  have  been  examined 
for  the  period  from  June  30,  1918,  to  December  31,  1931. 

I.  Maintenance  op  Track  and  Roadway: 
As  we  have  seen,  the  track  and  roadway  had  been 
permitted  to  run  down  under  private  management,  and 
had  fallen  into  very  bad  condition,  so  serious  in  some 
cases  as  to  make  it  dangerous  for  the  actual  operation  of 
the  cars.  Mr.  Beeler,  in  his  engineering  report  of  1917, 
estimated  that  to  keep  the  track  in  proper  condition  it 
would  be  necessary  to  rebuild  1/I8th  of  the  mileage 
annually.     To  quote  his  report: 

".  .  .  .  in  order  to  inaugurate  and  main- 
tain a  program  of  continued  maintenance,  including 
renewal  when  worn  out,  it  is  necessary  that  the 
track  should  first  be  brought  up  to  a  proper  con- 
dition just  as  soon  as  possible.  This  will  mean 
the  reconstruction  of  a  much  larger  amount  of  old 
track  during  the  next  few  years  than  ,  would  be 
required  normally." 

Basing  their  calculations  on  the  data  in  Beeler's 
report,  independent  accountants,  employed  by  the 
Trustees,  estimated  in  1918  that  the  amount  of  ''De- 
ferred Maintenance"  on  the  track  was  some  $10,000,000 
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—  that  is,  expenditures  of  this  amount,  in  addition  to 
normal  maintenance,  would  be  necessary  to  bring  the 
track  into  good  condition.  It  will  be  observed  that  in 
computing  the  impairment  of  capital  stock  as  of  June 
30,  1918,  this  amount  of  $10,000,000  ought  to  be  added 
to  the  $22,745,000  of  existing  depreciation  on  property, 
other  than  track,  making  a  total  impairment  of  over 
$32,000,000  existing  on  June  3d,  1918. 

The  ''Deferred  Maintenance"  existing  on  June  30, 
1918,  was  never  indicated  by  the  Trustees  on  the  books 
of  the  Company.  Much  of  it  was  taken  care  of  during 
the  first  ten  years  by  extensive  rebuilding  of  track, 
which  was  charged  directly  to  maintenance  of  track 
and  roadway,  and  thus  directly  to  the  cost  of  service. 
Unquestionably  the  track  and  roadway  was  in  this  way 
greatly  increased  in  value  out  of  moneys  provided  by 
the  Public  through  the  cost  of  service. 

An  indication  of  the  amounts  spent  for  this  purpose 
is  shown  in  the  following  comparison  of  expenditures 
for  track  and  roadway  maintenance  under  the  last 
five  years  of  private  management,  and  the  first  five 
years  of  Public  Control: 


Five  years  ended 

June  30,  1923. 

June  30,  1918. 

1923 
1922 
1921 
1920 
1919 

$1,837,013  03 
1,651,872  56 
1,546,464  69 
2,022,817  61 
2,780,416  97 

1918  . 
1917  . 
1916  . 
1915  . 
1914  . 

$1,219,320  86 

932,657  35 

935,735  76 

865,942  55 

1,098,610  01 

Tota] 

$9,838,584  86 

Total 

$5,052,266  53 

We  have  been  unable,  in  the  time  allotted  to  us,  to 
determine'  in  detail  the  exact  amount  of  rebuilding 
under  Public  Control,  which  is  in  excess  of  normal  and 
which  is  attributable  to  the  postponement  of  this  work 
by  private  management.  It  is  clear,  however,  that 
charges  to  maintenance  for  this  purpose  amount  to  at 
least  $5,000,000.  We  find  that  the  track  was  in  good 
condition  after  the  first  five  years  of  Public  Control. 
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In  addition  to  the  question  of  ''Deferred  Mainten- 
ance," it  appeared,  upon  a  further  examination,  that 
the  rebuilding  program  of  the  Trustees  aimed  at  more 
than  a  mere  replacement  in  kind  of  the  old  track.  The 
new  track,  constructed  by  the  Trustees,  was  in  general 
substantially  better  than  the  old  track  replaced.  Where 
previously  the  track  consisted  of  light  rail,  gravel  or 
loam  base  and  gravel  jointed  paving,  the  new  program 
provided  for  heavier  rail,  concrete  base,  broken  stone 
ballast,  with  concrete  slab  for  paving,  and  liquid  cement 
in  joints.  This  resulted  in  substantially  better  track 
than  the  track  replaced. 

In  the  first  instance  the  entire  cost  of  many  of  such 
rebuilding  projects,  irrespective  of  the  betterments 
involved,  were  charged  to  maintenance  and  therefore 
to  the  cost  of  service.  No  detailed  records  of  the 
amounts  spent  on  each  of  these  projects  so  charged  to 
maintenance  were  kept  by  the  Trustees.  It  was  neces- 
sary for  us  to  examine  the  work  orders  issued  for  each 
project  by  the  engineering  department  of  the  Company, 
and  to  determine  the  nature  of  the  track  replaced  and 
the  nature  of  the  new  track  installed.  In  order  to 
obtain  the  amounts  spent  on  a  given  project  much 
detailed  work  was  necessary.  Since  no  record  existed 
which  summarized  these  costs  under  each  work  order, 
it  was  necessary  to  comb  through  a  large  volume  of 
expense  accounts  in  order  to  pick  out  the  separate 
items  spent  on  account  of  a  particular  order  and  to 
assemble  them  into  a  total. 

As  a  result  of  this  process,  we  found  a  large  number 
of  projects  charged  to  maintenance,  although  better- 
ment of  track  had,  in  fact,  occurred.  In  computing 
the  amount  of  the  betterment,  we  have  allowed  the 
Company,  as  an-  offset  against  the  total  expenditure,, 
the  full  book  value  of  the  track  replaced,  although 
the  track  in  the  majority  of  cases  was  in  very  bad 
condition  because  of  the  failure  of  private  management 
to  provide  for  proper  maintenance.  In  projects  classi- 
fied by  the  Company  in  whole  or  in  part  as  "repairs'^ 
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instead  of  "rebuilding,"  we  have  allowed  the  ample 
amount  of  $1.00  per  foot  of  track  as  a  proper  repair 
charge. 

We  are  thus  able  to  present,  in  the  schedules  annexed 
to  this  report  as  Exhibit  A,  a  large  number  of  track 
rebuilding  projects,  involving  betterments  of  track, 
which  were  charged  by  the  Trustees  to  maintenance 
and  therefore  to  the  cost  of  service.  During  the  early 
years  of  Public  Control  the  Trustees  themselves  recog- 
nized on  the  books  of  the  Company  part  of  the  better- 
ments involved  and  pulled  them  out  of  the  cost  of 
service  by  later  book  entries,  charging  such  part  of 
the  betterment  to  capital  account.  After  1920  this 
practice  of  the  Trustees  disappears  almost  completely, 
and  the  full  amount  of  the  betterment  is  charged  to 
maintenance.  We  have,  of  course,  given  the  Trustees 
credit  in  our  schedules  for  any  adjustments  which 
remove  part  of  the  betterment  expense  from  the  cost 
of  service.  The  schedules  shown  in  Exhibit  B  are 
summarized  year  by  year  in  the  following  table: 


Year. 

Cost  of 
Order. 

Allowed  by  Us 
for  Repairs. 

Estimated 

Value  of  Track 

Replaced. 

Total  Better- 
ments Adjusted 
by  Company. 

Betterments 

Charged  to 

Maintenance. 

1918 

8666,822  80 

1,413,633  52 

538,627  94 

398,073  88 

361,222  37 

653,450  04 

198,986  48 

285,531  09 

151,042  45 

152,992  91 

114,151  89 

83,584  68 

43,021  47 

107,648  11 

$103,810  00 

68,818  00 

28,731  00 

50,934  00 

34,920  00 

27,648  00 

6,406  00 

3,662  00 

7,294  00 

1,992  00 

3,846  00 

574  00 

372  00 

2,280  00 

$86,716  24 

385,841  52 

116,291  82 

72,450  12 

68,643  00 

190,248  12 

83,239  84 

114,416  98 

50,885  96 

53,478  75 

40,829  28 

38,763  17 

17,032  64 

01,473  32 

$75,573  01 
237,354  86 
130,658  80 

$400,723  55 

1919 

721,619  14 

1920 

262,946  32 

1921 

274,689  76 

1922     .    . 

257,659  37 

1923 

5,773  06 

429,780  86 

1924   . 

109,340  64 

1925 

167,452  11 

1926.    . 

92,862  49 

1927 

97,522  16 

1928 

69,476  61 

1929 

44,247  51 

1930 

25,616  83 

1931 

43,894  79 

85,168,789  63 

$341,287  00 

$1,380,310  76 

$449,359  73 

$2,997,832  14 
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We  find,  therefore,  that  in  the  period  from  June  30, 
1918,  to  December  31,  1931,  the  cost  of  service  is 
charged  with -the  sum  of  $2,997,832.14  on  account  of 
betterments  of  track.  This  sum  is  in  addition  to  the 
large  sums  spent  on  making  good  '' Deferred  Main- 
tenance," which  we  have  discussed  above.  Such  charges 
were  made  in  violation  of  the  Interstate  Commerce 
Commission  regulations  with  respect  to  maintenance 
expenditures.  These  regulations,  and  normal  account- 
ing procedure,  direct  that  such  betterments  be  charged 
to  capital  account.  As  a  result  of  the  charges  made 
by  the  Trustees,  the  value  of  track  and  roadway  was 
increased  to  the  amount  of  $2,997,832.14  out  of  moneys 
paid  by  the  public  on  account  of  the  Cost  of  Service 
as  computed  by  the  Trustees. 

In  addition  to  the  "deferred  maintenance,"  and 
betterments  to  track  and  roadway,  the  maintenance 
accounts  were  also  charged  with  the  further  amount  of 
$154,460.75  on  account  of  track  abandoned  and  not 
replaced.  These  charges  to  maintenance  are  shown  in 
Exhibit  B  attached  to  this  report,  and  are  summarized 
in  the  following  table: 


1919    .... 

$73,809  19 

1920    .... 

.   .   .     43,343  02 

1921    .... 

33,340  29 

1922    .... 

1,814  22 

1923    .   . 

.   .   .      3,154  03 

$154,460  75 

This  charge  to  maintenance  represents  no  work  of 
any  kind  and  no  expenditure  of  any  kind.  It  amounts 
simply  to  this  — ■  the  book  value  of  worthless  track  is 
removed  from  capital  account,  and  $154,460.75  is 
charged  to  the  cost  of  service  and  paid  by  the  public. 

11.     Maintenance  of   Rolling  Stock  and 
Equipment. 

As  Beeler  indicated  in  his  report  of  1917,  a  large  part 
of  the   rolling  stock  existing   at   that   time   had   been 
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obsolete  for  years.  After  June  30,  1918,  the  Trustees 
commenced  a  program  of  replacing  old  surface  cars  by 
purchase  of  modern  cars,  of  introducing  two  and  three- 
car  trains  on  surface  lines,  of  converting  several  hundred 
two-man  cars  to  one-man  operation,  etc.  The  reduc- 
tion in  maintenance  expenditures  which  one  would 
expect  from  this  improvement,  and  which  was  predicted 
by  Beeler  in  his  report  of  1917,  did  not  occur.  The  fol- 
lowing table  is  a  comparison  of  five  years'  car  main- 
tenance expense  under  private  management  and  under 
the  Trustees: 

'  Five  years  ended 


June  30,  1923. 

June  30,  1918. 

1923  . 

$2,054,436  25 

1918  . 

$1,420,807  66 

1922  . 

2,195,579  64 

1917  . 

1,102,442  89 

1921  . 

2,363,029  20 

1916  . 

941,449  58 

1920  . 

2,270,965  98 

1915  . 

946,360  35 

1919  ,  . 

2,128,695  70 
.   $11,012,706  77 

1914  . 
Total 

963,330  47 

Total 

$5,374,390  95 

In  view  of  this  large  increase  in  equipment  main- 
tenance under  the  Trustees,  which  continues  through- 
out the  period  up  to  the  end  of  1931,  we  undertook  an 
analysis  of  these  accounts  similar  to  the  analysis  of 
track  and  roadway  maintenance,  which  we  have  dis- 
cussed above.  We  found,  in  the  first  place,  that  a 
large  amount  of  ''Deferred  Maintenance"  existed  on 
the  rolling  stock  of  the  Company  on  June  30,  1918, 
because  of  insufficient  maintenance  by  the  private 
management.  It  is  impossible  for  us  to  estimate  with 
any  precision  the  amount  of  such  "Deferred  Main- 
tenance." Whatever  its  precise  amount,  it  has  been 
entirely  made  up  under  Public  Control,  and  this  accounts 
for  a  considerable  part  of  the  increase  in  equipment 
maintenance  expenses.  Our  review  of  the  accounts 
Indicated  large  expenditures  for  overhauling  and  rebuild- 
ing car  bodies,  trucks  and  motors.  These  expenditures, 
for  the  most  part,  were  made  necessary  by  the  previous 
failure  of  the  private  management  to  provide  proper 
maintenance. 
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In  addition  to  expenditures  incurred  by  the  Trustees, 
to  take  care  of  ''Deferred  Maintenance/'  we  have  also 
found  a  number  of  cases  of  betterments  of  equipment 
which  are  charged  to  maintenance  and  therefore  to  the 
cost  of  service.  These  consist,  in  general,  of  such 
items  as  installation  of  new  door  mechanisms  and 
signals,  additional  equipment,  changing  over  cars  to 
haul  trailers,  etc.  Scheduled  listing  these  items,  which 
should  have  been  charged  to  capital  account  and  not  to 
the  cost  of  service,  are  annexed  to  this  report  as  Ex- 
hibit C.  The  totals  by  years,  of  such  betterments 
charged  to  maintenance,  are  shown  in  the  following 
table : 

BETTERMENTS   OF   EQUIPMENT   CHARGED    TO   MAINTENANCE. 


Year. 

Available  Costs 
as  Per  Record. 

Estimated 

Costs,  Records 

Unavailable. 

Totals. 

1918 

$149,138  33 

28,548  13 

5,994  93 

806  28 

6,478  33 

5,377  98 

20,051  72 

35,281  73 

65,369  80 

79,823  37 

69,695  47 

88,988  04 

87,832  79 

60,154  05 

$25,231  42 
4,569  30 

17,100  00 

87,300  00 

450  00 

450  00 

1,080  00 

$174,369  75 

1919 

33,117  43 

1920 

5,994  93 

1921 

17,906  28 

1922 

93,778  33 

1923 

5,827  98 

1924 

20,501  72 

1925 

35,281  73 

1926 

65,369  80 

1927 

79,823  37 

1928 

70,775  47 

1929 

88,988  04 

1930 

87,832  79 

1931                     

60,154  05 

Total 

S703,540  95 

$136,180  72 

$839,721  67 

In  our  opinion  this  is  only  a  part  of  the  total  better- 
ments of  equipment  which  were  charged  to  maintenance 
by  the  Trustees.  Equipment  maintenance  work  was 
for  the  most  part  done  under  so-called  "Standing  Orders" 
and  very  little  of  it  on  Special  orders.     The  problem  of 
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identifying  a  particular  piece  of  work,  and  of  finding  the 
amount  spent  on  it,  is  thus  far  more  difficult  than  in  the 
case  of  track  where  a  special  order  was  issued  for  each 
project  of  an}^  size.  Consequently,  the  greater  part  of 
the  amounts  in  the  equipment  maintenance  accounts 
cannot  be  accounted  for  by  projects;  that  is,  one  cannot 
identify  and  describe  the  exact  nature  of  the  work  on 
which  the  money  was  spent,  nor  the  amount  spent  on 
account  of  each  job. 

This  lack  of  adequate  records  was  called  to  the  atten- 
tion of  the  Trustees  in  1918,  in  a  report  by  independent 
accountants,  which  recommended  the  installation  of  "a 
full  and  complete  authorization  system, '^  and  went  on 
to  say  that 

"Unless  a  system  of  this  kind  is  in  use  and  faith- 
fully carried  out,  it  is  a  practical  impossibility  for 
an  auditor  to  distinguish  accurately  between  what 
are  additions  and  betterments  and  charges  which 
should  be  made  to  renewal  or  depreciation  accounts." 

This  recommendation  was  not  followed  by  the  Trus- 
tees. Accordingly,  it  has  not  been  possible  for  us  to 
locate  all  the  maintenance  projects,  nor  even  to  determine 
the  exact  amounts  spent  on  such  projects  as  were  located 
and  identified,  in  certain  instances  contained  in  the 
schedules  of  Exhibit  C.  We  have  thus  been  forced  to 
estimate,  on  the  basis  of  comparisons  with  similar  work 
done  by  the  Company,  part  or  all  of  the  costs  involved. 

The  following  table  is  a  summary  of  amounts  charged 
to  maintenance  which  cannot  be  considered  as  "Oper- 
ating Expenses."  In  view  of  the  findings  above  con- 
cerning the  lack  of  supporting  records  to  the  maintenance 
accounts,  the  figures  set  out  by  us  for  Betterments  to 
Track  and  Roadway  and  for  Betterments  to  Equipment, 
must  not  be  considered  as  the  entire  amount  of  better- 
ments charged  to  maintenance  by  the  Trustees,  but  only 
as  minimum  figures. 
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Summary    of   Charges   to    Maintenance   which    are    not 

'  'Operating  Expenses . ' ' 
Provision  for  "Deferred  Maintenance"  existing 

on  June  30,  1918,  estimated         .        .        .     $5,000,000  00 

Betterments  of  track 2,997,832  14 

Abandoned  track  charged  to  maintenance         .  154,460  75 

Betterments  of  Equipment 839,721  67 

$8,992,014  56 


These  charges  to  maintenance  resulted  in  increasing  the 
value  of  the  Road  to  the  amount  shown.     In  our  opinion, 
it  was  improper  to  charge  these  amounts  to  the  Public. 
We  now  pass  to  a  discussion  of 

The  Charge  for  Depreciation. 
"Depreciation  is  the  charge  which  provides  for 
the  inevitable  wearing  out  of  any  property.  Unless 
such  a  charge  is  made  there  would  be  no  means 
available  for  the  replacement  of  worn  out  and 
obsolete  property." 

(Taken  from  the  Annual  Report  of  the  Board  of 
Public  Trustees  of  the  Boston  Elevated  Railway 
Company  for  the  Year  1938.) 

We  have  investigated  the  records  of  the  Company 
relating  to  depreciation  for  the  period  from  June  30, 1918, 
to  December  31,  1939.  During  that  period  the  total 
amount  charged  to  the  Cost  of  Service  by  the  Trustees 
on  account  of  depreciation  w^as  $51,102,840.65.  The 
yearly  charge  during  this  period  varies  from  $2,004,000 
to  $2,878,054.52,  and  the  average  yearly  charge  is  just 
over  $2,375,000. 

The  charge  made  by  the  Trustees  during  Public  Control 
is  over  twenty  times  greater  than  the  average  allowance 
made  previously  by  private  management.  From  the 
start  of  operations  in  1897  until  the  beginning  of  Public 
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Control  on  June  30,  1918,  the  total  amount  set  aside  by 
the  company  on  account  of  depreciation  was  only 
$1,882,400,  as  contrasted  with  the  $51,102,840.65  set 
aside  by  the  Trustees  in  the  equivalent  length  of  time 
from  June  30,  1918  to  December  31,  1939.  The  charge 
for  any  one  year  under  Public  Control  is  considerably 
in  excess  of  the  entire  amount  set  aside  by  private  man- 
agement in  twenty-one  years. 

The  justification  for  the  depreciation  charge  is  the 
necessity  of  anticipating  the  gradual  wearing  out  of 
property,  and  of  providing  funds  for  its  replacement 
when  it  must  be  retired.  Essentially,  then,  the  depre- 
ciation charge  amounts  to  this:  a  sum  is  saved  out  of 
the  income  of  each  year  to  provide  for  the  replacement 
from  time  to  time  of  items  of  property  which  are  ex- 
pected to  wear  out.  At  the  time  when  such  an  item 
wears  out,  the  amount  which  has  been  saved  previously 
on  account  of  it  is  used  to  replace  it,  and  is  withdrawn 
from  the  general  replacement  fund. 

Since,  therefore,  the  justification  for  the  depreciation 
charge  is  the  necessity  of  providing  for  replacement  of 
property  retired,  we  undertook  an  exhaustive  examina- 
tion of  retirements  of  worn-out  property  during  Public 
Control.  As  against  the  $51,102,840.65  added  to  the 
replacement  fund  by  the  Trustees,  out  of  charges  to  the 
cost  of  service,  the  books  showed  that  the  amounts  with- 
drawn from  that  fund,  from  June  30,  1918,  to  December 
31,  1939,  totalled  $35,498,853.45. 

It  was  obvious,  however,  that  a  further  investigation 
must  be  made  of  the  $35,498,853.45  withdrawn  from  the 
replacement  fund.  Plainly  a  great  portion  of  the  prop- 
erty retired  during  this  period,  and  included  in  the 
charge  of  $35,498,853.45  against  the  replacement  fund, 
had  been  acquired  and  used  for  some  time  before  Public 
Control  began.  This  property  of  course  was  at  least 
partially  depreciated  in  value  when  it  was  taken  over 
by  the  Trustees. 

As  we  have  seen,  the  system  was  badly  run  down 
when  it  was  taken  over  by  the  Trustees  on  June  30, 


23 

1918.  An  indication  of  its  depreciated  condition  at 
that  time  is  given  in  the  engineering  report  of  Mr.  John 
A.  Beeler,  referred  to  above: 

"A  large  part  of  the  equipment  has  been  obsolete 
for  years,  and  the  more  recent  type  of  car,  known 
as  the  semi-convertible,  is  in  the  semi-obsolete 
state  today. 

''The  average  age  of  all  surface  cars  is  17.2  years. 
The  estimated  reasonable  life  averaged  22  years. 
Therefore,  considering  them  as  a  whole,  more  than 
three-quarters  of  their  life  has  5een  expended  J' 

The  rolling  stock,  therefore,  had  lost  three-fourths  of 
its  value  by  reason  of  depreciation  under  private  man- 
agement. Great  depreciation  was  present  also  in  other 
types  of  property.  Furthermore,  private  management 
had  made  no  adequate  provision  for  the  replacement  of 
this  property.  As  we  have  pointed  out  previously,  in 
the  twenty-one  j^ears  prior  to  Public  Control  only 
SI, 882,400  had  been  set  aside  for  this  purpose.  This 
sum  had  been  reduced  by  various  retirements  under 
private  management  so  that,  on  June  30,  1918,  the 
amount  in  the  Company's  replacement  fund  was  only 
$616,323.98.  As  against  this  relatively  small  sum,  there 
was  on  the  books  over  $96,000,000  of  property,  much  of 
it  with  little  remaining  life.  Clearly  this  small  sum 
was  grossly  inadequate  to  care  for  the  huge  retirements 
which  would  very  soon  be  necessary. 

These  facts  were  apparent  to  the  Trustees,  and  caused 
them  to  engage  independent  accountants  to  determine 
the  amount  of  depreciation  then  existing  upon  the 
property  of  the  System.  The  accountants  reported  in 
December,  1918,  that  the  existing  depreciation  as  of 
June  30,  1918,  amounted  to  $22,745,000.  The  Com- 
pamj's  replacement  fund  of  $616,323.98  was,  therefore, 
insufficient  by  more  than  $22,000,000. 

The  private  management  had  allowed  the  Road  to  run 
down  to  the  extent  of  over  $22,000,000,  for  which  it 
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made  no  provision.  Income  which  should  have  been 
used  to  build  the  replacement  fund  to  that  figure  had 
been  paid  out  in  dividends  to  the  stockholders.  The 
result  was  a  great  impairment  in  the  equity  of  the 
stockholders.  If  this  accountants'  estimate  of  1918  is 
correct,  it  follows  that  the  common  stock,  having  a  par 
value  of  $23,800,000,  was  worth,  in  fact,  over  $22,000,000 
less  than  that  figure. 

As  we  shall  show  later,  the  finding  that  the  existing 
depreciation  on  June  30,  1918,  amounted  to  $22,745,000 
was  not  an  over-estimate.  At  this  point,  however,  we 
wish  to  emphasize  the  fact,  which  was  apparent  to  the 
Trustees  in  1918,  that  the  existing  replacement  fund 
of  $616,323.98  could  not  possibly  be  sufficient  to  take 
care  of  retirements  of  over  $22,000,000. 

It  was  a  major  aim-  of  the  Trustees,  from  the  start,  to 
prevent  this  existing  impairment  of  $22,000,000  from 
appearing  on  the  books  of  the  Company.  Thus, 
though  they  distinguished  on  the  books,  for  the  first  few 
months,  between  the  old  replacement  fund  of  $616,323.98 
and  the  new  fund,  which  was  accumulating  from  the 
charge  of  $167,000  a  month  to  the  cost  of  service,  they 
discontinued  this  procedure  when  it  became  apparent 
that  the  old  fund  would  very  shortly  be  wiped  out. 

It  was  clear  to  the  Trustees  that  the  old  fund,  if  charged 
with  losses  existing  prior  to  Public  Control,  would  disappear 
early  in  1919.  As  we  see  from  the  table  on  page  25, 
below,  the  portion  of  retirements  attributable  to  the 
pre-1918  period  was  $112,928.28  in  1918,  and 
$1,619,886.29  in  1919.  The  small  replacement  fund  of 
$616,323.98  would,  therefore,  have  been  wiped  out 
early  in  1919  had  the  original,  correct  procedure  been 
continued.  After  it  had  been  wiped  out,  the  correct 
policy  of  distinguishing  between  losses  attributable  to 
private  management,  and  those  attributable  to  Public 
Control,  would  have  dictated  that  thenceforth  the 
portion  of  any  retirement  attributable  to  private 
management  should  be  charged  against  the  equity  of 
the  stockholders  as  of  June  30,  1918.     For  clearly  it  is 
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not  a  proper  charge  against  the  replacement  fund 
built  up  out  of  charges  to  the  cost  of  service.  It  is  a 
proper  charge  against  the  equity  of  the  stockholders, 
because  it  is  in  fact  an  impairment  of  their  equity 
which  existed  on  June  30,  1918,  by  reason  of  the  inade- 
quate provision  for  depreciation  made  by  private 
management  prior  to  that  date. 

Had  this  course  been  followed,  the  seriousness  of  the 
impairment  which  existed,  though  of  course  not  its  full 
extent,  would  have  become  known  very  quickly.  In 
the  first  few  years  of  Public  Control,  as  may  be  seen 
from  the  table  below,  there  is  an  avalanche  of  retire- 
ments almost  entirely  attributable  to  the  period  before 
June  30,  1918. 

Thus,  by  the  end  of  1921,  the  situation,  had  the  cor- 
rect procedure  been  followed,  would  have  shown  this 
result : 


Amount  Charged  to 

Replacement  Fund 

by  Trustees. 

Amount  Attributable 
to  Period  After 
June  SO,  1918. 

Amount  Representing 

Impairment  as  of 

June  30,  1918. 

1918  (6  months.) 

$112,928  28 
1,653,853  07 
1,973,165  10 
2,382,823  77 

$112,928  28 

1919 
1920 
1921 

$33,966  78 
152,027  00 
282,878  35 

1,619,886  29 
1,821,138  10 
2,099,945  42 

$6,122,770  22 

$468,872  13 

$5,653,898  09 

Amount    which    should    have    been    charged 

against  period  before  Public  Control  . 
Less:  Reserve  existing  on  June  30,  1918 

Amount  which  should  have  been  charged 
against  stockholders  by  December  31, 
1921 


),653,898  09 
616,323  98 


i,037,574  11 


Thus  an  impairment  of  $5,037,574.41  would  have 
shown  up  on  the  books  by  December  31,  1921.  This  was 
entirely  due  to  depreciation  occurring  before  Public 
Control  and  not  provided  for  by  private  management.. 
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It  is  in  no  sense  attributable  to  operations  under  Public 
Control,  and  is,  in  fact,  part  of  the  impairment  of  capital 
of  $22,000,000,  which  existed  when  Public  Control  began. 

Instead  of  continuing  to  distinguish  carefully  between 
the  period  before,  and  the  period  after,  June  30,  1918,  the 
Trustees  consolidated  the  two  replacement  funds  before  the 
old  fund  had  been  wiped  out,  and  adopted  the  practice  of 
throwing  the  entire  amount  of  retirements  against  the  single 
fund,  which  is  almost  entirely,  except  for  the  small  item  of 
$616,323.98,  built  up  out  of  charges  to  the  cost  of  service. 
In  no  other  way  could  the  grave  impairment  existing  at  the 
commencement  of  Public  Control  have  been  concealed. 

We  find,  therefore,  that  the  purpose  of  the  Trustees  in 
adopting  the  accounting  device  we  have  described  was  to 
prevent  the  impairment  of  $22,000,000  existing  on  June 
30,  1918  from  showing  on  the  books  of  the  company. 

This  motive,  moreover,  led  to  other  consequences 
which  are  even  more  decisive  upon  the  subsequent 
history  of  the  cost  of  service  act.  To  set  forth  these 
consequences  we  must  now  focus  attention  upon  the 
yearly  amount  added  to  the  replacement  fund  by  the 
Trustees  and  charged  to  the  cost  of  service. 

The  charge  to  the  cost  of  service  on  account  of  de- 
preciation was  originally  set  by  the  Trustees  at  the 
figure  of  $167,000  a  month,  or  $2,004,000  per  year.  The 
information  available  to  us  makes  it  clear  that  the 
amount  of  this  charge  was  arbitrary.  The  Trustees 
made  no  inventory  or  appraisal  of  the  property  of  the 
system  in  order  to  find  out  what  they  had,  its  condition, 
how  much  it  was  worth,  or  how  long  the  different  items 
of  property  would  probably  last.  In  the  absence  of  such 
an  examination,  the  setting  of  a  charge  for  depreciation 
was  necessarily  arbitrary. 

Lacking  an  appraisal,  the  next  best  thing,  and  the 
only  thing,  available  to  the  Trustees,  when  the  charge 
was  originally  set,  was  the  engineering  report  of  Mr. 
Beeler,  made  in  1917,  to  the  Department  of  Public 
Utilities,  which  was  then  considering  the  question  of 
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methods  of  relieving  the  Elevated  Company  from  its 
difficulties.  In  that  report,  Beeler,  although  he  made 
no  appraisal  of  the  road,  and  no  findings  as  to  the 
amount  of  the  existing  depreciation  on  it,  did  set  forth 
extensive  findings  concerning  the  condition  of  the  various 
classes  of  property  held  by  it.  In  addition  he  classified 
this  property  for  the  purposes  of  computing  deprecia- 
tion, and  on  the  basis  of  such  classification  arrived  at  a 
figure  for  the  current  or  ''going"  depreciation,  which 
was  then  occurring  upon  the  property.  That  figure 
was  $1,409,000  per  year. 

,  In  addition  to  this,  Beeler  found  that  if  the  road  was 
to  be  lifted  out  of  its  difficulties,  the  obsolete  and  worn- 
out  property  then  on  its  books  would  have  to  be  gotten 
rid  of  in  some  way.  Although  he  expressly  disclaimed 
any  intention  of  recommending  any  particular  kind  of 
financial  relief,  he  suggested  that  such  obsolete  property 
be  charged  off  at  the  rate  of  $546,327  annually.  He 
therefore  found  that  the  annual  charge  required  to  take 
care  of  current  depreciation  and  past  depreciation,  not 
provided  for  by  private  management,  was  as  follows : 

Yearly  amount  necessary  to  provide  for  current 

depreciation $1,409,000 

Yearly  amount  to  take  care  of  past  depreciation 

(impairment) 546,327 


Total  annual  amount  required  to  provide  for  cur- 
rent depreciation  and  past  depreciation       .        .   $1,955,327 

So  far  as  we  have  been  able  to  determine,  this  estimate 
of  Beeler's  was  the  only  considered  determination  based 
on  an  examination  of  the  road,  which  was  available  to  the 
Trustees  when  they  set  the  depreciation  charge  at 
$2,004,000  per  year.  It  will  be  seen  that  this  amount 
set  by  the  Trustees  is  almost  $600,000  per  year  greater 
than  Beeler's  figure  for  current  yearly  depreciation, 
and  in  fact  it  exceeds  the  figure  which  Beeler  found 
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necessaiy  to  provide  for  both  current  and  past  depre- 
ciation, or  existing  impairment. 

Since,  therefore,  the  Trustees  had  no  rehable  study 
available  to  them,  other  than  the  one  made  by  Beeler, 
one  must  ask  why,  if  the  charge  fixed  by  them  was  to 
take  care  only  of  depreciation  occurring  during  Public 
Control,  that  is,  current  depreciation,  they  arbitrarily 
increased  Beeler's  figure  from  $1,409,000  per  year  to 
$2,004,000  per  year.  What  was  the  reason  for  this 
arbitrary  increase?  In  considering  the  answer  to  this 
question,  we  believe  that  the  history  of  the  retirements, 
which  we  have  set  forth  above,  is  illuminating.  The 
total  retirements  charged  to  the  replacement  fund  by 
the  Trustees,  from  June  30,  1918,  to  December  31, 
1921,  are  as  follows: 

Years.  Month, 

1918  (6  months) $112,928  28 

1919 1,653,853  07 

1920 1,973,165  10 

1921  .        .        .        .        .        .        .        .        .       2,382,823,  77 


Total  for  3^  years $6,122,770  22 

Now,  as  we  have  seen  above,  of  this  total  sum  only 
$468,872.13  is  attributable  to  the  period  after  June  30, 
1918.  The  remainder,  or  $5,653,898.09,  is  attributable 
to  the  period  before  June  30,  1918,  and  is  part  of  the 
impairment  of  capital  existing  on  that  date.  We  have 
found  further  that  the  Trustees,  in  spite  of  this  fact, 
charged  the  entire  amount  of  $6,122,770.22  to  the  single 
replacement  fund.  This  fund,  as  we  have  seen,  they 
created  by  consolidating  the  fund  of  $616,323.98,  built 
up  by  private  management,  with  the  new  fund  created 
by  charges  to  the  cost  of  service.  As  we  have  seen, 
the  annual  charge  of  $2,004,000  per  year,  used  in  con- 
junction with  this  accounting  device,  made  it  possible  to 
absorb  the  existing  impairment  as  of  June  30,  1918,  in  the 
replacemeyit  fund. 
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The  amounts  added  to  the  replacement  fund  in  the 
three  and  one  half  years  from  June  30,  1918,  to  December 


SI,  1921,  were  as  to 

Hows : 

1918  (6  months)      . 

1919 

1920         .        . 

1921 

$1,002,000 
2,004,000 
2,004,000 
2,004,000 

Total 

• 

$7,014,000 

If  we  add  to  this  the  sum  of  $616,323.98  from 
the  old  replacement  fund,  we  have  a  total  figure  of 
$7,630,323.98.  This  figure  was  ample  to  take  care  of 
the  deduction  of  $6,122,770.22  required  by  the  plan  of 
the  Trustees.  Consequently,  the  replacement  fund  was 
never  wiped  out,  and  there  was  no  necessity  of  charging 
any  part  of  $6,122,770.22  against  the  stockholders. 
Thus  no  part  of  the  impairment,  existing  on  June  30, 
1918,  came  to  light  on  the  books. 

The  yearly  charge  of  $1,409,000,  found  adequate  by 
Beeler,  would  not  have  been  sufficient  to  accomplish 
this  result.  That  charge  would  have  added  the  follow- 
ing amounts  to  the  replacement  fund,  by  the  end  of 
1921: 

Yearly   Charge   of  81,409,000. 
1918  (6  months) 
1919 


1920 
1921 


Total  3|  years 


$704,500 
1,409,000 
1,409,000 
1,409,000 

$4,931,500 


If  we  add  to  this  amount  the  $616,323.98  from  the 
old  replacement  fund,  we  have  the  following  total: 

$4,931,500  00 

616,323  98  old  replacement  fund 


), 547,823  98  total  amount  in  reserve  at  end  of  three  and 
"~^~^"~"^        one-half  years  if  Beeler's  charge  used. 
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But,  as  we  have  seen,  the.  retirements  charged  by  the 
end  of  1921  amounted  to  $6,122,770.22.  By  that 
time,  therefore,  the  consolidated  replacement  fund 
would  have  been  completely  wiped  out.  A  charge 
against  the  stockholders  would  have  been  absolutely 
necessary,  in  the  following  amount: 

$6,122,770  22  retirements  to  end  of  1921. 
5,547,823  98  amount  in  reserve  by  end  of  1921. 

$574,949  24  amount  which  would  have  to  be  charged  against 
^^       stock  by  end  of  1921  if  Beeler's  charge  for 
depreciation  used. 

Had  this  charge  against  the  stock  occurred,  the  true 
facts  concerning  the  purpose  of  the  Trustees  to  take 
care  of  the  pre-existing  impairment  would  have  come  to 
light.  The  department  of  Public  Utilities,  when  it 
made  its  investigation  in  1923,  at  the  direction  of  the 
Legislature,  would  have  seen  the  true  facts  of  the  situa- 
tion, instead  of  being  completely  in  the  dark  as  to  the 
actual  amount  of  pre-existing  impairment,  which  was 
being  absorbed  by  the  replacement  fund. 

The  charge  of  $1,409,000,  found  by  Beeler,  would  not, 
therefore,  have  been  sufficient  to  accomplish  the  purpose  of 
absorbing  the  pre-existing  impairment  by  means  of  charges 
to  the  replacement  fund.  We  believe  that  this  fact  was 
apparent  to  the  Trustees  in  1918  when  they  increased 
the  amount  found  by  Beeler  to  $2,004,000  per  year. 
We  do  not  suggest  that  the  Trustees  foresaw  that  the 
retirements  necessary  would  amount  to  precisely 
$6,118,000  by  December  31,  1921,  but  abundant  evi- 
dence known  to  them  showed  that  these  retirements 
would  be  very  high  in  the  next  few  years  because  of 
the  age  and  condition  of  the  property  as  described  by 
Beeler.  This  is  the  one  certain  piece  of  knowledge 
which  they  had  when  they  fixed  the  charge  at  $2,004,000 
per  year. 

To  summarize  this  portion  of  the  study  then,  we 
find  that: 

1.     The  Trustees  committed  themselves  to  the 
policy   of   absorbing   the   impairment   existing   on 
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June  30,  1918,  by  charges  to  the  replacement  fund 
created  out  of  the  cost  of  service;  and 

2.  The  Trustees  set  the  charge  to  the  cost  of 
service  at  $2,004,000  per  year  in  order  to  create 
a  replacement  fund  which  would  be  large  enough 
for  this  purpose. 

The  conclusion  that  the  charge  for  depreciation  was 
originally  set  by  the  Trustees  at  the  figure  of  $2,004,000 
per  year,  for  the  purpose  of  creating  a  replacement 
fund  large  enough  to  absorb  the  existing  impairment, 
is  confirmed  by  another  series  of  transactions  which 
can  be  explained  on  no  other  theory. 

On  the  forms  of  accounts  prescribed  by  the  Interstate 
Commerce    Commission,    and    used   by    the    Company 
under  Public  Control,  the  yearly  depreciation  charge  is 
made  up  of  three  separate  charges  for  each  of  the  three 
main  classes  of  street  railway  property: 
I.     Way  and  Structures; 
II.     Cars  and  Car  Equipment; 
III.     Power  Plant  and  Equipment. 

The  rules  of  the  Interstate  Commerce  Commission 
require  that  depreciation  on  each  of  these  three  classes 
of  property  be  shown  separately.  The  sum  of  the 
three,  of  course,  is  the  total  yearly  amount  which  is 
added  to  the  replacement  fund.  In  the  following  table 
we  show  the  amounts  which  are  charged  on  the  books 
of  the  company  with  respect  to  these  three  main  classes 
of  property  during  the  three  and  one  half  years  from 
June  30,  1918,  to  December  31,  1921: 


Way  and 
Structures. 

Cars  and 
Car  Equip- 
ment. 

Power 
Plant  and 
Equipment. 

Total. 

1918  (6  months) 

$1,002,000 
1,704,320 
1,022,000 
1,729,000 

$1,002,000 

1919 

$43,200 

17,000 

275,000 

$256,480 
965,000 

2,004,000 

1920 

2,004,000 

1921 

2,004,000 

Total  3§  years 

$335,200 

$5,457,320 

$1,221,480 

$7,014,000 

Percentage  of  total  for  31  years, 

4.8% 

77.8% 

17.4% 

100% 
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It  will  be  observed  that  there  are  .great  fluctuations 
in  the  yearly  amounts  charged  on  account  of  deprecia- 
tion of  power  plant  and  equipment,  and  on  account  of 
way  and  structures.  These  fluctuations  make  it  clear 
that  the  figures  shown  have  no  relation  whatsoever  to  any 
estimate  of  true  current  depreciation  on  the  property.  For 
example,  it  is  impossible  that  there  should  be  no  depre- 
ciation at  all  on  power  plant  and  equipment  in  1918, 
S256,480  in  1919,  1965,000  in  1920,  and  none  at  all 
again  in  1921.  These  figures  must  therefore  be  the 
result  of  some  other  purpose  than  the  statement  of  true 
current  depreciation  on  power  plant  and  equipment. 

The  same  conclusion  is  true  of  the  figures  shown  under 
way  and  structures.  Here  the  fluctuations  are  equally 
inexpHcable,  if  they  are  supposed  to  represent  true 
current  depreciation,  for  they  move  from  zero  in  1918 
to  $43,200  in  1919,  back  to  $17,000  in  1920,  and  then 
jump  to  $275,000  in  1921. 

It  will  be  observed  that  the  amounts  shown  under 
Cars  and  Car  Equipment  for  the  first  three  and  one  half 
years  is  over  three  times  the  sum  of  the  amounts  set 
aside  for  Ways  and  Structures,  and  Power  Plant  and 
Equipment,  and  is  77.8  per  cent  of  the  total  amount 
taken  out  of  the  cost  of  service  and  added  to  the  replace- 
ment fund  during  this  period  of  three  and  one  half 
years.  This  very  high  percentage  cannot  be  reconciled 
with  the  theory  that  the  figures  shown  in  the  table 
above  are  statements  of  the  true  current  depreciation 
on  the  three  classes  of  property  in  question. 

What,  therefore,  is  the  explanation  of  the  figures?  We 
believe  that  the  answer  to  this  question  is  to  be  found 
in  the  analysis  of  retirements  during  these  three  and  one 
half  years.  These  are  shown  in  the  following  table, 
classified  under  the  three  main  types  of  property,  as 
follows : 
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BOOK  VALUE  OF  PROPERTY  RETIRED,  BEFORE  DEDUCTION  OF  .SALVAGE, 
FROM   JUNE   30,    1918,    TO   DECEMBER   31,    1921. 


Way  and 

Structui-es. 


Cars  and  far 
E(iuipnient. 


Power  Plant 

and 
Equipment. 


Total 


1918  (6  months). 

$194,.500  31 
1,432,318  80 
1,601,462  34 
1,667,914  11 

$194,.500  31 

1919   

$11.5,84.5  42 

19,137  38 

3.51,912  60 

$184,989  .57 
3.55,312  91 
511,647  48 

1,733,1.53  79 

1920 

1,975,912  63 

1921        

2, .531, 474  19 

Total  3 J  years.  .  . . 

$486,894  40 

$4,896,195  56 

$1,051,949  96 

$6,435,040  92* 

Percent  of  3 J  total  in 

6.7% 

76.0% 

17.3% 

100% 

*  This  is  the  total  book-value  of  property  retired  during  the  3 1  year  period.  From 
this  the  trustees  deducted  $312,270.70  recovered  as  salvage,  leaving  a  remainder  of 
$6,122,770.22  which  is  the  amount  charged  against  the  replacement  fund,  as  shown  in 
the  table  above  on  page  28. 

The  comparisons  between  these  two  tables  are  in- 
structive. We  show  in  the  following  table  the  per- 
centage of  the  depreciation  charge  accrued  against  each 
class  of  property,  as  compared  with  the  percentage  of 
retirements  of  each  class  of  property,  during  the  period 
from  June  30,  1918,  to  December  31,  1921: 


Way  and 
Structures. 


Cars  and  Car 
Equipment. 


Power  Plant 
and  Equipment. 


Percentage  of  total  depreciation 
charge  allocated  to  each 
class  of  property,  June  30, 
1918,  to  December  31,  1921 .  . 

Percentage  of  total  retirements 
coming  from  each  class 


4.8% 
6.7% 


77.8% 
76.0% 


17.4% 
17.3% 


The  agreement  between  these  two  sets  of  figures  is 
startling,  and  cannot  be  the  result  of  coincidence.  There 
is  only  one  possible  conclusion.  The  amounts  set  aside 
for  depreciation  on  each  class  of  property  were  calculated, 
not  on  the  basis  of  current  depreciation  on  that  class  of 
property,  hut  to  take  care  of  the  immediately  necessary 
retirements  from  the  particular  class,  the  great  part  of 
which  were  attributable  to  the  period  before  June  30, 
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1918,  and  were  part  of  the  impairment  existing  on  that 
date.  Most  of  the  retirements  immediately  necessary- 
consisted  of  obsolete  and  worn-out  rolling  stock — • 
accordingly,  over  three-fourths  of  the  depreciation 
charge  during  these  three  and  one  half  years  was  set 
aside  to  take  care  of  these  retirements. 

We   are   now   in   a   position   to   state   the   following 
findings : 

1.  The  Trustees  committed  themselves  from 
the  start  to  a  policy  of  absorbing  the  impairment 
existing  on  June  30,  1918,  by  charges  to  the  re- 
placement fund  created  out  of  the  cost  of  service. 

2.  The  Trustees  set  the  charge  to  the  cost  of 
service  at  $2,004,000  per  year  in  order  to  create  a 
replacement  fund  which  would  be  large  enough 
to  absorb  very  heavy  retirements  of  property 
which  was  obsolete  or  worn  out  when  the  Trustees 
took  possession. 

3.  The  charge  of  $2,004,000  per  year  to  the 
cost  of  service  had  no  relation  to  the  current  de- 
preciation  occurring  on   the   property.     For, 

a.  It  was  not  based  on  an  inventory  and 
appraisal  of  the  property; 

h.  It  was  $595,000  per  year  in  excess  of  the 
only  considered  estimate  of  current  deprecia- 
tion available  to  the  Trustees,  that  of  Beeler. 

c.  It  is  $48,000  in  excess  of  the  yearly 
charge  recommended  by  Beeler  to  take  care  of 
current  and  past  depreciation. 

d.  The  distribution  by  the  Trustees  of  the 
annual  charge  of  $2,004,000  among  the  three 
classes  of  property  (Way  &  Structures,  Equip- 
ment and  Power)  has  no  relation  to  the  current 
depreciation  on  each  class.  It  is  not  made 
on  the  basis  of  a  finding  as  to  current  deprecia- 
tion, but  in  the  light  of  the  amount  of  obsolete 
property  which  had  to  be  retired  from  each 
class. 
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The  policies  thus  commenced  by  the  Trustees  have 
been  continued.  Down  to  the  present  day,  the  full  hook 
value  of  all  property  retired  has  been  charged  against  the 
single  replacement  fund,  without  distinction  as  to  whether 
the  property  retired  was  wholly  or  partially  worn  out 
before  June  30,  1918.  Up  to  the  end  of  1939  the  amounts 
contributed  to  the  single  fund  are  as  follows:  * 

Contributed  by  private  management     .        .        $616,323  98 

Contributed  under  Public  Control  by  charges 
to  the  Cost  of  Service    .....  $51,102,240  65 

It  is  impossible  to  determine  from  the  accounts  filed 
by  the  Trustees  with  the  Department  of  Public  Utilities 
or  with  the  General  Court,  what  portion  of  the  amounts 
charged  by  them  to  this  single  replacement  fund  are  the 
result  of  depreciation  already  existing  before  Public 
Control.  In  order  to  ascertain  this  fact,  we  had  to 
engage,  in  an  extremely  laborious  and  lengthy  analysis 
of  every  amount  charged  by  the  Trustees  to  the  single 
replacement  fund  from  June  30,  1918,  to  December  31, 
1939. 

Every  item  of  the  35  million  so  charged  was  ex- 
amined, and  the  age  of  the  property  when  retired  was 
found,  only  after  extended  search  of  records.  Once  the 
age  of  the  item  retired  had  been  found,  it  was  possible 
to  determine  how  long  the  item  was  used  under  private 
management  and  how  long  it  was  used  under  Public 
Control.  The  total  loss  charged  to  the  replacement 
fund  on  account  of  that  item  could  then  be  separated 
into  loss  attributable  to  private  management,  and 
existing  on  June  30,  1918,  and  loss  subsequently  occur- 
ring by  reason  of  use  under  Public  Control. 

For  example,  if  an  item  were  used  for  ten  years 
under  private  management,  and  for  fifteen  years  under 
Public  Control,  Public  Control  should  be  charged, 
not  with  the  full  value  of  the  property,  for  it  was  already 
ten  years  old  when  Public  Control  began,  but  with 
15/25  of  that  value.     10/25  should  be  charged  against 
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the  replacement  fund  of  $616,323.98  built  up  by  private 
management;  and,  if  that  had  been  exhausted  by  pre- 
vious retirements,  the  charge  should  be  made  against 
the  stockholders'  equity,  since  in  fact  it  is  part  of  an 
impairment  of  that  equity  which  existed  when  Pubhc 
Control  began,  and  for  which  Public  Control  is  in  no 
Way  responsible. 

Some  examples  of  charges  to  the  replacement  fund 
during  this  period  may  serve  as  examples  of  our  analysis, 
and  of  the  methods  adopted  by  the  Trustees : 

1.  In  1931  the  Trustees  retired  a  group  of  cars  of 
book  value  $213,800.15,  charging  the  entire  amount 
to  the  replacement  fund.  The  age  of  the  cars  was 
25  years,  making  13  years  of  life  under  Public  Con- 
trol, and  12  years  of  life  prior  thereto. 

The  proper  charge  to  the  replacement  fund  should 
be  13/25,  or  52  per  cent  of  $213,800.15,  wliich  is 
$111,176.07.  The  old  period  should  be  charged 
with  12/25,  or  48  per  cent,  of  $213,800.15.  This 
amounts  to  $102,624.08. 

2.  In  1919  the  Trustees  retired  in  one  group  a 
number  of  cars  having  a  book-value  of  $657,882.55. 
Salvage  on  these  cars  amounted  to  $17,454.30. 
After  deducting  salvage,  the  Trustees  charged  the 
entire  balance,  or  $640,428.25,  to  the  replacement 
fund. 

The  age  of  these  cars  varies  from  18  to  29  years, 
and  for  the  most  part  they  were  obsolete  and  use- 
less on  June  30,  1918.  After  an  examination  of 
the  age  of  each  particular  car,  we  have  determined 
that  the  proper  charge  to  the  replacement  fund  was 
only  $10,536.56.  The  balance  of  the  $640,428.55 
charged  by  the  Trustees,  or  $629,891.69,  should  be 
charged  against  the  period  before  Public  Control. 

3.  In  1919  the  Trustees  retired  another  group  of 
cars  of  $635,661.21   book  value.     After  deducting 
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120,000  sah'-age,  the  Trustees  charged  the  replace- 
ment fund  with  $615,661.21.  The  age  of  the  cars 
was  IS  to  29  years. 

Proper  charges  were:  $16,455.42  to  replacement 
fund;  $599,205.79  to  period  before  Pubhc  Control. 

4.  In  1939  the  Trustees  retired  a  group  of  cars  of 
$425,760.08  book-value.  After  deducting  salvage 
of  $9,772.70,  they  charged  the  replacement  fund 
with  the  entire  balance  of  $415,987.38.  These 
cars  varied  in  age  from  32  to  37  years. 

P,roper  charge  to  replacement  fund:  $264,346.50. 
Charge  to  prior  period:  $151,640.88. 

5.  In  1919  the  Trustees  charged  the  replacement 
fund  with  $87,476.59  on  account  of  the  retirement  of 
the  Somerville  and  Medford  gas  engine  building. 
This  building  was  never  used  under  public  control, 
and  had  been  idle,  since  1912.  The  entire  charge 
should  be  removed  from  the  replacement  fund  and 
charged  against  the  prior  period. 

6.  In  1929  the  Trustees  charged  the  replacement 
fund  with  $468,455.63  on  account  of  abandoned 
track.  The  age  of  this  track  varied  from  6  to  35 
years. 

Proper  charge  to  replacement  fund:  $234,580.51. 
Charge  against  prior  period:  $233,875.22. 

7.  In  1932  the  Trustees  charged  the  replace- 
ment fund  with  $2,628,514.34  for  the  retirement  of 
the  Central  Power  Station.  This  was  dismantled 
in  1930,  and  had  been  used  only  as  a  ''stand-by" 
plant  since  1923.  Despite  this,  we  have  given 
credit  for  14  years'  life  under  Public  Control. 
Since  the  plant  was  39  years  old  when  retired, 
14/39,  or  $943,569.25,  is  the  proper  charge  against 
the  replacement  fund.  $1,684,945.09,  or  25/39, 
should  be  charged  against  the  prior  period. 

8.  In  1932  the  Trustees  charged  the  replacement 
fund  with  $1,046,880.06  on  account  of  the  Charles- 
town  Power  Plant.     This  plant  also  was  dismantled 
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in  1930,  and  used  only  as  a  "stand-by"  since  1923. 
It  was  35  years  old  when  retired. 

Proper  charge  to  replacement  fund:  $358,930.28. 
Charge  to  prior  period:  $687,949.78. 

9.  In  1934  the  Trustees  charged  the  replacement 
fund  with  the  sum  of  $586,139.11  on  account  of 
expenses  for  experimental  purposes  no  longer  repre- 
sented by  any  tangible  property.  The  great  bulk 
of  this  sum  was  described  as  follows : 

"Expenses  for  experimental  work  prior  to 
1893  on     .     .     .     motors     .     .     . 

"Expenditure  for  motive  power  wiring  prior 
to  1894  covering  experimental  work     . 

"Expenditures  incurred  between  1890-1894 
for  converting  Box  Cars  from  Horse  Car  type 
to  Electric  Car  type." 

The  great  bulk  of  the  amount  charged  to  the 
replacement  fund  in  1934  represents  expenditures 
prior  to  the  formation  of  the  Elevated  Company  in 
1897.  We  see  no  warrant  for  charging  any  portion 
of  this  sum  of  $586,139.11  to  the  replacement  fund 
created  out  of  the  cost  of  service.  The  entire 
amount,  therefore,  should  have  been  charged  against 
the  period  before  June  30,  1918. 

As  a  result  of  applying  this  analysis  to  every  dollar 
charged  against  the  replacement  fund  by  the  Trustees, 
we  find  that  that  fund  has  been  charged  by  the  Trustees 
with  $17,503,203.83,  which  is,  in  fact,  a  loss  which 
existed  before  Public  Control  began,  and  is  not  attribut- 
able in  any  way  to  operations  under  Public  Control. 
The  true  amount  chargeable  to  the  replacement  fund  on 
account  of  operations  under  Public  Control  is  not 
$35,498,853.45,  but  only  $17,078,893.18.     The  analysis 
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is  set  forth  fully  in  Exhibit  D,  attached  to  this  report. 
A  summary  of  the  results  by  years  is  shown  in  the  fol- 
lowing table: 


Year. 

Amount  Charged 

to  Replacement 

Fund  by 

Trustees. 

Applicable  to 
Period  Before 
June  30,  1918. 

Applicable  to 
Period  After 
June  30,  1918. 

1918 

$112,928  28 

1,653,853  07 

1,973,165  10 

2,382,823   (7 

1,426,381  71 

959,574  57 

1,091,560  U 

801,517  88 

790,821  90 

1,063,828  04 

1,782,398  04 

1,318,741  90 

1,887,746  81 

*  2,280,151  26 

*  5,049,534  08 
1,617,322  01 
1,334,371  08 
1,310,004  33 

717,782  56 
1,290,161  46 
2,012,805  76 
1,724,623  29 

$112,928  28 

1,619,886  29 

1,821,138  10 

2,099,945  42 

1,150,435  79 

702,463  04 

666,783  03 

486,141  01 

473,823  97 

578,587  60 

890,776  58 

629,610  38 

864,434  43 

1,004,156  42 

2,802,637  95 

431,887  20 

260,474  35 

237,943  51 

24,578  55 

201,102  02 

172,448  85 

271,021  06 

1919 

$33,966  78 

1920 

1.52,027  00 

1921 ...   ; 

282,878  35 

1922         

275,945  92 

1923 

257,111  53 

1924 

424,777  08 

1925 

315,376  87 

1926 

316,997  93 

1927     

485,240  44 

1928 

891,621  46 

1929 

689,131  52 

1930 

1,023,312  38 

1931. 

1,275,994  84 

1932... 

2,246,896  13 

1,185,434  81 

1934 

1,073,896  73 

1935 

1,072,060  82 

1936 

693,204  01 

1937 

1,089,059  44 

1938 

1,840,356  91 

1939 

1,453,602  23 

Total 

$34,582,097  01 

$17,503,203  83 

$17,078,893  18 

*  Includes  charge  for  net  cost  of  retiring  property:  $48,406.12  in  1931;  $7,060.12  in  1932. 

Thus  it  will  be  seen  that  the  replacement  fund  was 
improperly  charged  in  the  sum  of  $17,503,203.83. 

In  addition  to  the  findings  set  forth  in  Exhibit  D,  we 
find  that  the  replacement  fund  has  been  wrongly  charged, 
under  the  Trustees,  with  an  amount  of  $330,617.33,  for 
losses  on  the  sale  of  land,  as  exhibited  in  table  on  fol- 
lowing page. 


40 


Losses  on  sales  of  land. 


1920 
1922 
1923 
1924 
1925 
1926 
1929 
1934 
1935 
1936 
1937 
1938 


Total 


$10,290  23 
23,743  13 

2,327  08 
75,057  08 

4,309  74 
71,338  IS 
12,362  96 
14,113  74 
19,455  00 
55,362  92 
33,410  56 

8,846  71 

$330,617  33 


Land  is  not  subject  to  depreciation,  since  it  does  not 
wear  out,  and  there  is  no  necessity  of  providing  for  its 
replacement.  Under  the  accounting  rules  of  the  Inter- 
state Commerce  Commission,  these  losses  are  not  proper 
charges  against  the  replacement  fund. 

Similarly  the  charge  of  $586,139.11  made  against  the 
replacement  fund  in  1934,  on  account  of  experimental 
expenditures,  most  of  which  were  incurred  prior  to  1894, 
is  not  a  proper  charge  to  this  fund.  No  retirement  of 
physical  property  was  involved  here.  Any  loss  to  be 
written  off  is  attributable  entirely  to  the  period  before 
June  80,  1918,  and  should  be  charged  against  the  equity 
of  the  stockholders. 

To  summarize  our  analysis  of  the  charges  to  the 
replacement  fund  from  June  30,  1918,  to  December  31, 
1939,  we  find  the  following: 

Total  charges  made  by  Trustees  to  Replacement 

mentFund $35,498,853  45 

Portion  of  such  charges  re- 
sulting from  deprecia- 
tion existing  at  begin- 
ning of  Public  Control  .       $17,503,203  83 
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Charges  for  losses  incurred 

on  sale  of  land        .        .  $330,617  33 

Charge       for     experimental 

work  prior  to  1894  .        .  586,139  11 


Total  improper  charges   to   Replace- 
ment fund $18,419,960  27 


Total  proper  charges  to  Replacement 

Fund $17,078,893  18 

From  this  it  appears  that  the  estimate  of  $22,745,000 
of  depreciation  existing  on  June  30,  1918,  made  by  inde- 
pendent accountants  for  the  Trustees,  was  quite  accu- 
rate. Our  analysis  shows  that  on  property  retired  to 
the  end  of  1939,  $17,503,203.83  is  the  amount  of  depre-- 
ciation  existing  as  of  June  30,  1918.  It  must  be  borne 
in  mind  that  this  is  a  determination  which  rests  solidly 
on  the  actual  life  of  these  assets,  not  on  a  theoretical 
estimate.  In  addition  to  property  so  retired  before 
December  31,  1939,  there  is  a  considerable  amount  of 
property,  some  of  it  retired  since  that  date,  and  more 
of  it  still  in  use,  which  was  acquired  before  Public 
Control,  and  was  partially  depreciated  on  June  30,  1918. 
Although  we  have  made  no  detailed  examination  of  this 
property,  we  are  able  to  state  that  at  least  $5,000,000  of 
depreciation  existed  with  respect  to  it  on  June  30,  1918. 
It  is  plain,  then,  that  the  impairment  of  capital  as  of 
June  30,  1918,  attributable  to  depreciation  then  existing 
and  not  provided  for,  was  more  than  $22,000,000.  In 
view  of  the  considerable  additional  impairment  then 
existing,  by  reason  of  other  factors  such  as  deferred 
maintenance,  we  find  that  the  common  stock,  par  value 
$23,800,000,  had  no  value  as  of  June  30,  1918. 

Of  this  impairment  of  $22,000,000  existing  on  June  30, 
1918,  on  account  of  depreciation  then  unprovided  for, 
we  find  that  the  Trustees  had  made  up  the  sum  of 
$17,803,636.29  by  December  31,  1939.  For  the  total 
charges  to  the  reserve  by  that  time  amounted,  as  we 
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have  seen,  to  118,419,960.27.  Against  these  must  be 
credited  the  small  reserve  of  $616,323.98,  existing  on 
June  30,  1918: 

,419,960  27  total  amount  charged  to  reserve  to  December 
31,  1939,  on  account  of  depreciation  existing 
on  June  30,  1918. 

616,323  98  Replacement  Fund  existing  on  June  30,  1918. 


$17,803,636  29  amount  of  impairment  existing  on  .June  30, 
'~~~~~~~"^~       1918,  made  up  by  December  31,  in  charge 
for  depreciation. 

Therefore,  the  Trustees  charged  to  the  cost  of  service 
on  account  of  depreciation  $17,803,636.29  more  than 
was  warranted.  In  our  opinion,  it  was  improper  to 
charge  this  amount  to  the  public. 

We  propose  now  to  examine  the  actual  policies  of 
the  Trustees  with  respect  to  the  physical  property 
of  the  road,  in  order  to  see  what  was  done  with  this 
excessive  charge. 

Rehabilitation  and  Expansion  Out  of  the 
Depreciation  Charge. 
At  the  commencement  of  Public  Control  the  most 
pressing  problem  before  the  Trustees  was  that  of  put- 
ting   the    road    into    good    operating    condition.     The 
physical  defects  to  be  remedied  were  of  two  main  types: 

1.  Obsolete  and  worn-out  rolling  stock. 

2.  Track  either  worn  out  or  in  very  bad  condi- 
tion because  of  under-maintenance  by  private 
management. 

The  Trustees  set  out  to  remedy  these  conditions  by 
means  of  charges  to  the  cost  of  service.  ''Deferred 
Maintenance"  of  track  was  taken  care  of  by  an  exten- 
sive rebuilding  program,  the  costs  of  which  were  charged 
to  current  maintenance.  In  addition  to  this,  a  large 
amount  of  betterment  to  track  was  so  charged.  Some 
physical  rehabilitation  of  equipment,  also,  was  charged 
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to  current  maintenance,  and  in  this  way  was  absorbed 
the  "Deferred  Maintenance"©!  equipment  which  existed 
at  the  start  of  Pubhc  Control.  Some  betterments  of 
equipment  were  also  charged  to  maintenance,  as  we 
have  seen. 

Much  of  the  equipment,  however,  was  completely 
worthless  and  not  even  worth  repairing.  If  good 
operating  condition  was  to  be  attained,  this  equipment, 
unusuable  when  Public  Control  began,  obviously  would 
have  to  be  retired  and  new  equipment  substituted 
in  its  place.  The  money  for  this  purpose  came  from 
the  depreciation  charge,  which  was  set  at  a  level  of 
$2,004,000  per  year  to  take  care  of  very  heavy  retire- 
ments of  worthless  property,  most  of  its  obsolete  and 
worn-out  equipment.  This  process  was  analyzed  above, 
on  pages  31-34. 

The  initial  task  of  putting  the  road  into  good  operat- 
ing condition  was,  therefore,  accomplished  largely  by 
charges  to  maintenance  and  depreciation.  The  Trus- 
tees commenced  the  task  of  ''rehabilitation"  by  failing, 
either  deliberately  or  negligently,  to  make  any  appraisal 
of  the  road  as  it  stood  when  they  took  possession.  At 
the  same  time  they  have  never  disclosed  the  amount 
spent  by  them  to  put  the  road  into  ''good  operating 
condition."  Beeler,  in  his  engineering  report  of  1917, 
had  indicated  that  large  sums  would  be  necessary  for 
this  task,  and  had  segregated  such  expenses  from  ordi- 
nary costs  of  operation.  Furthermore,  in  the  first  3^ear 
of  Public  Control,  independent  accountants  employed 
by  the  Trustees,  called  to  their  attention  the  necessity 
of  segregating  expenses  for  "rehabilitation"  as  follows: 

"In  order  that  the  books  of  the  Company  may 
clearly  show  the  provisions  that  are  made  for 
rehabilitation  of  the  Compan3^'s  property,  and 
such  charges  taken  into  consideration  in  the  opera- 
tions of  the  Company,  we  would  recommend  that  a 
separate  reserve  be  opened  to  which  the  amount 
provided  be  credited,  preferably  monthly. 
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'^It  ivould  seem  desirable,  however,  that  the  results 
of  the  operations  be  shown  before  these  extraordinary 
charges  are  deducted  from  the  earnings  and  we  would 
therefore  suggest  that  the  current  expenses,  usual 
operating  charges  and  fixed  charges  which  must  be 
provided,  including  current  depreciation  be  treated 
as  at  present,  and  .  .  .  that  supplementary 
to  the  results  up  to  this  point,  the  charges  for 
rehabilitation,  etc.,  be  shown  separately. 

"We  do  not  think  it  desirable  to  include  in  the 
operating  statistics  and  subsidiary  records  these 
extraordinary  charges  except  as  a  supplementary 
item." 

Apart  from  this  recommendation,  the  duty  to  segre- 
gate these  extraordinary  expenditures  is  imposed  upon 
the  Trustees  by  the  familiar  rules  of  trust  accounting. 
Moreover  it  would  seem  to  have  been  the  common 
sense  thing  to  do,  for  the  reason  that,  from  the  very 
beginning  of  Public  Control,  there  was  a  controversy 
over  this  question  of  ''rehabilitation."  In  the  very 
first  year  the  charges  made  by  the  Trustees  to  the 
cost  of  service  led  to  a  deficit  of  $4,980,151.67.  As  a 
result,  the  operating  reserve  fund  of  11,000,000,  es- 
tablished by  the  Public  Control  Act,  was  completely 
wiped  out,  and  a  balance  of  $3,980,151.67  remained 
to  be  assessed  upon  the  cities  and  towns. 

The  City  of  Boston  commenced  a  proceeding  to 
prevent  the  assessment  of  any  part  of  this  deficit  upon 
it.  Because  they  had  no  precise  knowledge  of  the 
true  facts,  and  knew  nothing  beyond  what  was  contained 
in  the  accounts  filed  by  the  Trustees  with  the  Depart- 
ment of  Public  Utilities,  counsel  for  the  city  were  unable 
to  do  more  than  to  allege  that  the  amounts  charged  to 
maintenance  and  depreciation  were  ''excessive,  un- 
reasonable, unnecessary  and  illegal."  The  Supreme 
Judicial  Court  quite  properly  held  that  this  succession 
of  adjectives  was  insufficient,  saying,  237  Mass.  403, 
415, 
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"  ...  This  allegation  sets  forth  no  ground 
for  relief  in  equity.  The  general  averments  'ex- 
cessive, unreasonable,  unnecessary  and  illegal, ' 
standing  alone  and  without  statement  of  definite 
acts  or  facts  which  might  ^accurately  be  described 
by  such  expletives,  are  of  no  consequence  and  do 
not  merit  judicial  inquiry     ...     " 

The  Trustees  have  never  segregated  and  made  known 
to  the  public  the  amounts  spent  by  them  upon  the 
physical  ''rehabilitation"  of  the  road.  Nevertheless, 
despite  this  policy  of  burying  "rehabilitation"  costs 
in  m.aintenance  and  depreciation  charges,  we  are  for- 
tunately able  to  sketch  the  general  lines  of  the  develop- 
ment during  Public  Control. 

Apart  from  charges  to  maintenance  on  account  of 
"Deferred  Maintenance"  of  track  and  equipment,  and 
for  betterments  to  track  and  equipment,  we  have  seen 
that  by  the  end  of  1921  the  Trustees  had  secured  from 
the  depreciation  charge  alone  the  sum  of  $7,014,000. 
This  sum  enabled  them  to  replace  in  full  all  retirements 
occurring  up  to  that  time  which  were  attributable  to 
the  prior  period.  These  consisted  largely  of  property 
which  at  the  start  of  Public  Control  was  worn  out  and 
useless  for  operating  purposes : 

$7,014,000  00 

5,653,898  09  portion  of  retirements  up  to  Dec.  31,  1921, 
which  are  attributable  to  period  before 
Public  Control. 


[,360,101  91 


Out  of  this  balance  of  $1,360,101.91  they  also  had  to 
take  care  of  the  small  amount  of  retirements  attribu- 
table to  the  period  after  they  took  possession: 

$1,360,101  91 

468,872  13  portion  of  retirements  up  to  December  31,  1921, 
which  are  attributable  to  Public  Control. 


,229  78  balance  of  depreciation  charge  remaining  after 
=^=-=--      replacement  of  all  property  retired  up  to  the 
end  of  1921. 
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We  see,  therefore,  that  even  if  it  were  necessary,  in 
order  to  put  the  road  into  good  operating  condition,  to 
replace  all  the  worthless  or  nearly  worthless  property 
which  existed  when  Public  Control  began,  the  Trustees 
nevertheless  secured  enough  from  the  depreciation 
charge  alone  to  do  this,  to  replace  in  addition  every 
retirement  attributable  to  their  own  period,  and  still 
have  a  balance  remaining. 

Let  us  now  look  at  the  situation  as  it  had  developed 
by  the  end  of  1924.  By  this  time  the  Trustees  had 
secured  $13,518,000  from  the  depreciation  charge. 
After  taking  care  of  all  retirements  up  to  that  time, 
which  were  attributable  to  the  period  before  Public 
Control,  there  was  left  to  the  Trustees  the  following 
balance : 

$13,518,000  00 

8,173,579  95  portion  of  retirements  up  to  December  31,  1924, 
which  are  attributable  to  period  before 
Public  Control. 


),344,420  05 


From  this  must  be  deducted  retirements  attributable 
to  the  Public  Control  period: 

$5,344,420  05 
1,426,706  66  portion  of  retirements  up  to  December  31,  1924, 
which  are  attributable  to  Public  Control. 


$3,917,713  39  balance  of  depreciation  charge  remaining  on 
December  31,  1924,  after  replacement  of  all 
property  retired  up  to  the  end  of  1924. 

Already  by  the  end  of  1924,  therefore,  the  depreciation 
charge  had  produced  an  amount  sufficient  for  these 
purposes : 

(1)  Replacement  of  $8,173,579.95  of  retirements 
attributable  to  the  period  before  Public  Control, 

(2)  Replacement  of  $1,426,706.66  of  retirements 
attributable  to  Public  Control  period. 
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(3)  Provision  of  the  sum  of  $3,917,713.39  for 
investment  in  new  property,  in  addition  to  the 
replacement  in  full  of  all  retirements  occurring  by 
the  end  of  1924. 

Before  carrying  this  analysis  into  the  later  years,  it 
is  useful  to  consider  the  attitude  of  the  Trustees  with 
regard  to  expansion  of  the  road.  In  addition  to  the 
aim  of  ''rehabilitating"  the  property,  which  was  the 
most  pressing  problem  at  the  start  of  Public  Control, 
the  Trustees  from  the  very  first  thought  in  terms  of  such 
expansion.  In  the  early  years  of  Public  Control,  when 
the  demands  for  ''rehabilitating"  the  road  consumed 
the  greater  part  of  the  funds  available  from  the  deprecia- 
tion charge,  it  appeared  to  them  that  the  only  source 
of  funds  for  such  expansion,  apart  from  sale  of  certain 
property  of  the  system,  was  the  issuance  of  new  securi- 
ties. In  their  annual  report  for  1919  they  refer  to  the 
contemplated  sale  of  the  Cambridge  subway  to  the 
Commonwealth  as  making  available  $7,868,000  for 

"Capital   expenditures     .     .     .     for   the   time 
being  the  only  source  of  capital.'^ 

In  the  report  of  the  Trustees  for  the  year  1921  we  find 
the  following: 

"It  is  now  possible  ...  to  decide  upon 
their  merits,  requests  involving  additional  use- 
fulness and  larger  convenience  for  the  car-riding 
public  .  .  .  One  of  them  relates  to  the  issue 
of  bonds  to  provide  capital  for  the  completion  of 
repair  shops  at  Everett.  The  shops  now  in  use  are 
the  inheritance  of  horse  car  days.     .     .     ." 

In  the  report  of  the  Trustees  for  the  year  1923,  the 
following  occurs,  under  the  heading 

Capital 

'^  .  .  .  But  immediately  in  the  foreground 
is  the  outstanding  need  of  capital  for  purchase  of 
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additional  cars,  for  enlarged  power  and  shop  facili- 
ties, and  other  equipment.  .  .  .  The  Board  has 
continued  its  policy  of  replacing  obsolete  and  worn-out 
cars.  This  has  been  accomplished  largely  through  the 
funds  provided  by  the  charge  for  depreciation,  but 
more  cars  are  needed  ....  to  lessen  over- 
crowding and  to  provide  for  the  natural  growth  in 
traffic. 

"Another  immediate  need  is  completion  of  shop 
facilities.  Construction  is  now  prevented  by  the 
lack  of  capital. 

"Additional  capital  can  only  be  procured  by  the 
sale  of  securities  of  the  Boston  Elevated  Railway  Co., 
either  in  the  form  of  stock  or  bonds. 

"No  railway  that  serves  growing  communities 
can  mark  time.  It  must  move  forward  with  the 
prosperity  of  the  people  who  use  it,  or  backward  in 
failure  of  the  purpose  of  its  existence.  The  Trus- 
tees believe  that  they  have  reached  the  point  of 
departure." 

So  far  there  is  no  express  reliance  by  the  Trustees  on 
the  depreciation  charge  as  a  source  of  funds  for  exten- 
sion and  expansion.  During  these  years  they  con- 
tinually beseech  the  General  Court  to  make  possible  in 
some  way  the  raising  of  additional  funds  by  the  sale  of 
securities  of  the  Company.  Thus  in  the  1923  report 
to  the  General  Court  they  say 

"That  in  a  public  undertaking  such  as  this,  there 
would  seem  to  be  no  good  reason  why  those  in 
charge  of  it  should  not  be  able  to  obtain  capital 
upon  rates  paid  by  ...  .  "the  state  and 
municipalities." 
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In  the  report  for  1924  they  say 

''Since  our  last  annual  report  the  matter  of  capital 
requirements  ...  is  now  before  the  General 
Court  and  therefore  no  reference  is  made  to  that 
matter." 

In  the  report  for  1925  the  following  occurs: 

"For  several  years  this  Board  in  its  annual  re- 
ports and  before  committees  of  the  General  Court 
has  called  attention  to  existing  limitations  upon  the 
raising  of  new  capital  for  desirable  improvements 
of  the  railway     ..." 

In  the  meantime,  the  task  of  putting  the  road  into 
good  operating  condition  had  been  completed.  This 
we  can  trace  in  the  reports  of  the  Trustees.  For 
example,  the  report  for  1922  contains  the  following : 

''Though  the  railroad  is  not  yet  in  good  operating 
condition  .  .  .  yet  material  progress  has  been 
steadily  made.  ...  It  has  been  understood 
that  .  .  .  improvements  must  be  gradual  and 
that  effort  to  bring  them  about  must  cover  a  con- 
siderable period  of  time.  Four  of  the  five  years  that 
have  been  named  as  that  period  have  elapsed  J' 

The  "rehabilitation"  program  of  the  Trustees  was 
evidently  modeled  upon  that  given  by  Beeler  in  his 
engineering  report  of  1917,  in  which  he  had  suggested 
a  five-year  program.  Beeler  believed  that  if  such  a 
program  were  put  through  the  road  would  be,  at  the  end 
of  it,  in  a  position  to  furnish  good  service  and  pay 
dividends  on  a  five-cent  fare.         \ 

At  any  rate,  there  is  no  question  but  that  the  "re- 
habilitation" program  of  the  Trustees  was  substan- 
tially completed  by  the  end  of  1923,  or  at  the  latest,  by 
the  end  of  1924.  By  that  time  the  road  was  unques- 
tionably in  "good  operating  condition." 
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The  amounts  necessary  to  replace  worthless  property 
and,  particularly,  worthless  rolling  stock,  had  in  the 
first  few  3^ears  consumed  most  of  the  funds  available 
from  the  depreciation  charge.  There  was  thus  no  ques- 
tion of  usiiig  any  substantial  part  of  these  funds  for 
the  purchase  of  property  in  addition  to  replacements. 
But  ahead}''  by  the  end  of  1924  this  is  no  longer  true. 
As  we  have  seen,  the  depreciation  charge  had  by  that 
time  produced  enough  to  replace  all  property  retired  up 
to  that  time,  whether  attributable  to  the  old  period  or 
to  Public  Control,  and  still  leave  a  balance  of  almost 
four  million  dollars  for  the  purchase  of  additional 
property.  At  the  same  time  the  period  of  '^  rehabilita- 
tion" had  come  to  an  end. 

At  this  poiilt  there  seems  to  have  been  some  indecision 
among  the  Trustees  as  to  the  proper  course  to  pursue. 
One  of  the  Trustees,  in  January  of  1925,  moved  the 
Board  that  the  depreciation  charge,  which  then  stood 
at  $208,000  per  month,  or  $2,496,000  per  year,  be 
reduced  to  $125,000  per  month,  or  $1,500,000  per  year. 
Consideration  of  this  motion  was  postponed,  and  it  was 
never  formally  acted  upon.  Some  months  later,  in 
May,  1925,  the  Board  voted  to  continue  the  charge 
at  the  rate  of  $208,000  per  month. 

From  this  time  the  Trustees  begin  to  rely  expressly 
on  the  depreciation  charge  as  an  important  source  of 
funds  for  the  purchase  of  new  property,  in  addition  to 
replacements  of  retired  property.  Their  efforts  to  have 
the  General  Court  adopt  some  plan  of  relief  whereby' 
additional  securities  could  be  sold,  had  been  a  failure. 
Apart  from  $3,000,000  of  bonds  sold  during  the  first 
three  years  of  Public  Control,  the  sole  result  of  their 
efforts  was  the  obtaining  of  an  authorization  to  sell 
$1,926,000  of  bonds,  which  was  finally  done  in  1927. 
The  inadequacy  of  this  amount,  from  the  point  of 
\dew  of  the  Trustees,  can  be  seen  from  their  report  of 
1926,  under  the  heading  of 
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Capital. 

''No  new  capital  obligations  have  been  created 
in  the  year,  but  steps  have  been  taken  to  issue 
$1,926,000  authorized  by  ch.  288,  Acts  of  1924. 
This  amount  is  but  slightly  in  excess  of  the  cost 
of  the  sixty  additional  cars  which  have  been  ordered 
for  the  Dorchester  Rapid  Transit  Extension." 

In  the  very  next  paragraph  it  may  be  seen  that  the 
Trustees  have  now  come  to  rely  expressly,  for  the  first 
time,  on  the  depreciation  charge  as  a  source  of  funds  for 
expansion : 

"Capital  expenditures  in  1926  totalled  about 
$3,700,000.  Contemplated  capital  expenditures  for 
the  year  1927  total  approximately  $4,000,000.  The 
depreciation  charge  during  the  year  provided 
$2,8Jfl,721.52  toward   capital   expenditures  J  ^ 

This  is  a  striking  example  of  the  use  of  funds  produced 
by  the  depreciation  charge  for  physical  expansion  and 
betterment  of  the  road.  The  $3,700,000  of  capital 
expenditures  for  the  year  1926,  referred  to  by  the 
Trustees,  doubtless  include  amounts  spent  for  replace- 
ment of  retired  property.  Let  us  see  what  these 
retirements  amounted  to  in  that  year.  From  the  table 
above  on  page  39  it  appears  that  they  were  as  follows: 

$473,823  97  portion  of  retirements  during  1926  attributable 
to  period  before  Public  Control. 

316,997  93  portion  of  retirements  during  1926  attributable 
to  Public  Control  period. 


$790,821  90  total  retirements  in  1926. 
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If  we  assume  that  every  item  of  this  property  was 
replaced  out  of  the  depreciation  charge,  there  would 
still  be  the  following  balance  remaining: 

$2,841,721  52  depreciation  charge  for  1926 
790,821  90  total  retirements  in  1926 


$2,050,899  62  available  for  new  capital  purposes  from  1926 
~^^~^^^^^       depreciation  charge. 

The   total   amount   spent   in    1926   for   new   capital 
purposes  may  be  found  as  follows : 

$3,700,000  00  total  amount  spent  in  1926  for  capital  purposes. 
790,821  90  retirements  during  1926. 


$2,909,178  10  total  investment  in  additional  property,  above 
_  retirements,  in  1926. 

Of  this  sum  of  $2,909,178.10  spent  for  extension 
and  expansion  in  1926,  $2,050,899.62  came  from  the 
depreciation  charge. 

We  may  now  consider  tliis  situation  as  it  had  developed 
by  the  end  of  1928,  after  lOh  years  of  Pubhc  Control, 
bearing  in  mind  that  the  period  of  Pubhc  Control  con- 
templated in  the  original  act  was  ten  years.  B}^  the 
end  of  1928  the  depreciation  charge  to  the  cost  of  service 
had  produced  the  sum  of  824,351,083.40.  If  all  retire- 
ments occurring  up  to  the  end  of  1928,  and  attributable 
to  the  prior  period,  had  been  replaced,  the  following 
balance  would  have  remained: 

$24,351,083  40  total  funds  produced  by  depreciation  charge  to 
end  of  1928. 

10,602,909  11  portion  of  retirements  up  to  December  31, 
1928,  wliich  are  attributable  to  period  before 
Public  Control. 


$13,748,174  29 
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From  this  must  be  deducted  also  the  portion  of 
retirements  up  to  the  end  of  1928  which  are  attributable 
to  the  Public  Control  period : 

$13,748,174  29 

3,435,943  36  portion  of  retirements  up  to  December  31,  1928, 
which  are  attributable  to  Public  Control 
period. 


$10,312,230  93  balance  of  depreciation  charge  remaining  after 
"■^"~^^^^^~       replacement  of  all  property  retired  up  to 
December  31,  1928. 

In  considering  this  picture  of  10|  years  of  Public  Con- 
trol, the  period  contemplated  in  the  original  act,  the 
following  proposition  must  be  borne  in  mind.  The 
obligation  to  '^rehabilitate,"  placed  upon  the  Trustees 
by  the  original  act,  extended  only  to  putting  the  road 
into  ''good  operating  condition."  As  we  shall  see, 
''rehabilitation"  as  used  in  the  act  means  restoring  the 
physical  condition  of  the  road,  and  does  not  mean  the 
elimination  of  any  financial  impairment  which  existed 
at  the  start  of  Public  Control. 

Restoration  of  the  physical  condition  of  the  road  to 
"good  operating  condition"  would  be  and  was  accom- 
plished by  substituting  for  the  worthless  operating 
property  of  the  company  good  operating  property,  and 
by  making  a  similar  replacement  of  property  which 
wore  out  during  the  time  consumed  by  this  process. 
The  property  as  it  stood  on  June  30,  1918,  therefore, 
would  be  brought  into  good  operating  condition  by  the 
end  of  1928  b}^  the  replacement  of  all  property  which 
was  useless  for  operating  purposes  on  June  30,  1918,  or 
became  useless  for  such  purposes  during  the  ten-year 
period. 

Apart  from  charges  to  maintenance  on  account  of 
track  and  equipment,  the  depreciation  charge  alone,  in 
the  period  from  June  30,  1918,  to  December  31,  1928, 
produced  enough  to  make  all  such  replacements,  and 
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$10,312,230.93  besides.  From  the  point  of  view  of 
the  physical  condition  of  the  road,  the  expenditure  of 
this  sum,  over  and  above  amounts  spent  for  replace- 
ments, resulted  in  expanding  and  bettering  the  system. 
It  cannot  be  justified  on  the  ground  that  it  was  neces- 
sary to  put  the  road  in  "good  operating  condition." 
The  road  as  it  stood  in  1918  would  be  put  into  ''good 
operating  condition"  simply  by  making  the  replace- 
ments we  have  indicated. 

By  the  end  of  1939,  this  physical  expansion  and 
betterment  of  the  road  out  of  funds  produced  by  the 
depreciation  charge  had  proceeded  much  further.  The 
depreciation  charge,  as  we  have  seen,  had  by  that  time 
produced  the  sum  of  $51,102,840.65.  The  balance 
left,  after  replacing  all  retirements  up  to  that  time, 
which  are  attributable  to  the  period  before  Pul)lic  Con- 
trol, is  as  follows: 

$51,102,840  65 
17,503,203  83  portion  of  retirements  of  operatiiTg  property  to 
end  of  1939,  which  are  attributable  to  period 
prior  to  Pu]3lic  Control. 


$33,599,636  82 


In  this  figure  of  $17,503,203.83  we  do  not  include  the 
following  amounts  charged  against  the  replacement 
fund  by  the  Trustees,  since  they  are  not  retirements  of 
operating  property: 

$330,617  33  Losses  on  sale  of  land   (see  schedule  above, 
page  40). 

$586,139  11  Experimental  expenses  incurred  prior  to  1894 
(see  above,  page  38). 

If  we  now  deduct  the  retirements  up  to  the  end  of 
1939  which  were  attributable  to  the  Public  Control 
period,  we  have  the  following  balance : 

$33,599,636  82 
17,078,893  18  portion  of  retirements  of  operating  property  to 
end  of  1939  attributable  to  Public  Control 
i:>eriod. 


$16,520,743  64 
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This  balance  of  $16,520,743.64  left  from  the  deprecia- 
tion charge  after  allowing  for  all  replacements  of  operat- 
ing property,  whether  attributable  to  the  period  before 
or  during  Public  Control,  represents  physical  expansion 
and  betterment  of  the  system. 

We  are  now  in  a  position  to  review  the  findings  we 
have  made  under  maintenance  and  depreciation,  and 
to  consider  the  following  question: 

Were    the    Trustees    Authorized    to    Make    the 
Charges  Found  Above? 
The   charges   considered   by   us   fall   into   two   main 
classes: 

1.  Charges  on  account  of  betterments. 

2.  Charges  on  account  of  losses  existing  at  the 
start  of  Public  Control,  and  unprovided  for  by 
private  management. 

The  charges  made  by  the  Trustees  on  account  of 
betterments  are  as  follows: 

$2,997,832  14  betterments  of  track  (page  16,  above). 
839,721  67  betterments  of  equipment  (page  19,  above"). 

We  do  not  see  how  these  can  be  justified  as  proper 
charges  to  the  cost  of  service  under  any  possible  con- 
struction of  the  Public  Control  Act. 

We  pass  now  the  consideration  of  the  following 
charges  on  account  of  impairment  existing  on  June  30, 
1918: 

$154,460  75  abandoned  track  (page  17,  above). 

5,000,000  00  deferred  maintenance  on  track  (pages   13-15, 
above) . 

17,803,636  29  depreciation  existing  on  June  30,    1918,  and 
then  unprovided  for  (page  42,  above). 

It  is  perfectly  clear  that  in  the  absence  of  a  definite 
stipulation  committing  the  public  to  make  up  these 
losses,  the  Trustees  w^ould  have  no  authority  to  charge 
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them  to  the  cost  of  service.  The  decision  in  Stein  v. 
Strathmore  Worsted  Mills,  221  Mass.  86,  is  in  point  here, 
if  authority  were  needed  for  a  proposition  so  clear  upon 
principle. 

In  that  leading  case  the  plaintiff  sued  upon  a  contract 
by  which  he  was  to  get  a  percentage  of  the  net  profits  of 
the  defendant  company  during  a  certain  period.  ,  The 
question  involved  was  whether  certain  losses  deducted 
by  the  defendant  from  gross  income,  in  determining  such 
net  profits,  were  proper  deductions.  The  court  held, 
221  Mass.  at  page  92, 

"During  the  year  1911  the  defendant  charged  off 
bad  debts  amounting  to  $8,335.75  on  sales  made 
before  that  year.  .  .  .  There  was  error  in 
deducting  these  losses  arising  from  business  done  prior 
to  the  beginning  of  the  plaintiff's  contract  . 
.  .  .  the  parties  agreed  that  the  plaintiff  should 
receive  a  per  cent  on  the  'net  profits',  These  words 
mean  in  this  connection  that  the  parties  have  agreed 
to  consider  the  business  of  that  year  by  itself, 
separate  and  apart  from  the  years  which  have  gone 
•before  and  are  to  follow.  ...  A  new  set  of 
books  would  need  to  be  opened,  recording  only  the 
transactions  of  the  new  year  or  period.  .  .  .  This 
may  be  inconvenient  .  .  .  but  it  is  inevitable. 
.  .  .  The  net  profits  of  a  business  for  a  specified 
time  may  be  calculated  in  accordance  with  any 
reasonable  method,  until  the  rights  of  a  third  person 
intervene.  .  .  .  Then  they  must  be  determined  in 
a  loay  to  be  just  to  him." 

The  court  went  on  to  lay  down  the  following  principle : 

"In  the  absence  of  a  definite  stipulation  to  that 
effect,  it  would  not  be  fair  to  one  who  has  become 
interested  in  a  business  .  .  .  for  a  fixed  time, 
to  share  in  losses  incurred  before  that  time." 
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This  principle  is  exactly  applicable  to  the  situation  we 
are  discussing.  The  public  has  become  interested  in  the 
business  of  the  Elevated  Company  for  a  fixed  time,  to  the 
extent  of  guaranteeing  all  its  costs  for  that  time.  ''In 
the  absence  of  a  definite  stipulation  to  that  effect"  it 
cannot  be  held  liable  for  "losses  incurred  before  that 
time." 

The  question  is,  therefore,  whether  there  is  any 
''definite  stipulation"  in  the  Public  Control  Act  obligating 
the  public  to  malve  up  for  losses  existing  before  the 
Trustees  took  possession.  There  is  no  such  stipulation 
in  Section  6  of  the  Act,  which  defines  the  cost  of  the 
service.  If  there  is  such  a  provision,  it  must  be  in 
Section  13  of  the  Act: 

"It  shall  be  the  duty  of  the  Trustees  to  maintain 
the  property  of  the  company  in  good  operating 
condition  and  to  make  such  provision  for  depreci- 
ation, obsolescence  and  rehabilitation,  that,  upon  the 
expiration  of  the  period  of  public  management 
.  .  .  the  property  shall  be  in  good  operating 
condition     .     .     ." 

"Provision  for  .  .  .  rehabilitation  .  .  ."clearly 
would  include  some  provision  for  losses  existing  at  the 
start  of  Public  Control.  It  must  be  observed,  however, 
that  Section  13  does  not  say  that  such  "provision  for 
.  .  .  rehabilitation  .  .  ."  is  to  be  charged  to  the 
cost  of  service,  which  as  defined  in  Section  6  does  not 
mention  the  word  "rehabilitation."  It  appears  very 
doubtful,  therefore,  that  these  words  of  Section  13 
amount  to  a  "definite  stipulation"  that  the  public  is  to 
be  chargeable  with  losses  existing  when  Public  Control 
began. 

This  doubt  is  re-enforced  by  the  fact  that  there  were 
other  sources  of  funds  besides  the  cost  of  service  open  to 
the  Trustees  under  the  act.  In  the  first  place,  Section  5 
of  the  Act  provided  that  out  of  the  issue  of  $3,000,000 
of  preferred  stock,  required  before  the  act  took  effect. 
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'^  .  .  two  million  dollars  shall  be  subject  to 
the  disposition  of  the  Trustees  to  pay  for  the  cost 
of  additions  and  improvements  to  the  company's 
property." 

Furthermore^  the  Trustees  were  given  very  wide 
powers  to  raise  funds  by  the  sale  of  securities  of  the 
company.     Section  3  provides  that 

''The  Trustees  shall  have  authority  ...  to 
issue  stocks,  bonds  and  other  evidences  of  indebted- 
ness of  the  company." 

The  extent  of  this  power  is  further  indicated  in 
Section  4 : 

"By  its  acceptance  of  this  act,  the  company  and 
the  stockholders  and  directors  thereof  shall  be 
deemed  to  have  assented  to  and  authorized  all 
issues  of  stocks,  bonds  and  other  evidences  of  indebted- 
ness which  the  Trustees  may  find  necessary  or  ad- 
visable    ..."  ■  ' 

We  think,  therefore,  that  the  words  of  Section  13 
which  we  have  quoted  do  not  constitute  a  "definite 
stipulation"  obligating  the  public  to  make  good  any  of 
the  impairment  existing  at  the  start  of  Public  Control. 

Let  us,  however,  resolve  any  doubt  in  favor  of  the 
Trustees,  and  construe  the  act  in  the  manner  most 
favorable  to  them.  Let  us  read  into  Section  13  the 
following  implied  provision : 

"It  shall  be  the  duty  of  the  Trustees  ...  to 
make  such  provision  (out  of  the  cost  of  the  service) 
for  .  .  .  rehabilitation,  that,  upon  the  expira- 
tion of  the  period  of  public  management  .  .  . 
the  property  shall  be  in  good  operating  condition." 

How  far  will  this  assumption  permit  the  Trustees  to 
go  in  making  up  past  losses?     It  is  plain  that  the  em- 
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phasis  here  is  not  at  all  upon  the  making  up  of  the 
impaired  capital  of  the  company.  "Rehabilitation" 
clearly  is  conceived  of  in  terms  of  the  physical  condition 
of  the  road,  not  the  financial  condition  of  the  company. 
It  follows  that  this  provision  would  not  authorize  the 
Trustees  to  make  good  financial  impairment  as  such, 
but  only  to  make  good  defects  in  operating  condition. 
In  charging  to  the  cost  of  service  amounts  necessary  to 
repair  the  operating  condition  of  the  road,  some  restora- 
tion of  the  existing  financial  impairment  of  the  company 
would  necessarily  result.  To  this  extent,  and  only  to 
this  extent,  would  the  Trustees,  even  on  this  assump- 
tion, be  justified  in  making  good  any  of  the  impairment 
existing  on  June  30,  1918. 

For  example,  the  repair  of  the  dilapidated  track 
existing  when  the  Trustees  took  possession  was  urgently 
necessary  if  the  road  were  to  be  put  into  good  operat- 
ing condition.  If  the  Trustees  were  authorized  to 
''rehabilitate"  out  of  the  cost  of  service,  they  would 
be  authorized  to  charge  these  extraordinary  repairs  to 
the  cost  of  service.  As  a  result  of  this  a  considerable 
part  of  the  financial  impairment  existing  on  June  30, 
1918,  would  be  removed.  But  the  only  justification  for 
this  would  be  the  necessity  of  putting  the  road  into 
*'good  operating  condition." 

Many  of  the  losses  charged  by  the  Trustees,  however, 
could  not  be  justified  in  this  way,  even  if  we  assume 
that  "rehabilitation"  could  be  charged  to  the  cost  of 
service.  For  example,  the  charge  of  $154,460.75  on 
account  of  abandoned  track  was  not  necessary  in  order 
to  put  the  road  into  good  operating  condition.  This 
track  was  not  replaced,  this  $154,460.75  does  not  rep- 
resent any  expenditure  for  work  or  material  to  put  the 
road  into  good  operating  condition.  This  transaction  is 
simply  the  making  up  of  a  book-loss,  involving  no  replace- 
ment and  having  no  relation  to  "operating  condition." 

In  the  same  category  is  a  considerable  portion  of  the 
total  of  $17,803,636.29  charged  by  the  Trustees  on 
account  of  depreciation  existing  and  unprovided  for  on 
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June  30,  1918.  Many  of  the  charges  entering  into 
that  total  do  not  relate  to  operating  property.  In  this 
class  is  the  charge  of  $330,617.33  for  losses  on  the  sale 
of  land,  and  $586,139.11  for  experimental  expenditures 
incurred  prior  to  1894  (pages  38-40  above).  Others 
represent  the  retirement  of  physical  property  no  re- 
placement of  which  was  made.  For  example,  there  are 
charges  for  the  retirement  of  property  which  had  not 
been  used  for  years  prior  to  1918. 

The  Trustees,  even  on  the  most  favorable  construc- 
tion of  the  act,  therefore,  would  not  be  authorized  to 
charge  the  public  with  past  losses  as  such,  but  only 
with  such  past  losses  as  it  was  necessary  to  replace  in 
order  to  return  the  road  in  ''good  operating  condition." 
The  exact  amount  of  such  losses  could'  only  be  deter- 
mined by  examining  each  retirement  made  during  Public 
Control  to  see  whether  it  was  necessary  to  replace  it  in 
order  to  return  the  road  in  ''good  operating  condition." 
In  the  limitations  of  time  available  we  have  been  unable 
to  make  this  analysis.  It  is  plain,  however,  that  the 
$17,803,636.29  charged  to  the  replacement  fund  by 
the  Trustees  on  account  of  depreciation  existing  and 
unprovided  for  on  June  30,  1918,  contains  numerous 
items  which  could  not  be  justified  even  on  the  assump- 
tion we  have  made. 

It  is  apparent,  nevertheless,  that  this  liberal  con- 
struction which  we  have  been  considering  would  com- 
mit the  Commonwealth  to  a  considerable  liability  on 
account  of  impairment  existing  at  the  start  of  Public 
Control.  For  example,  this  construction  would  justify 
the  Trustees  in  charging  to  the  cost  of  service  $5,000,000 
on  account  of  extraordinary  rebuilding  necessary  to 
remove  the  "Deferred  Maintenance"  existing  on  track. 
It  would  justify  them  in  commencing  with  a  depreciation 
charge  of  $2,004,000  per  year  to  take  care  of  retirements 
of  property  worn  out  before  Public  Control,  as  we  have 
seen  they  did  (pages  30-35  above).  These  reparations 
of  past  losses  would  be  justified,  under  this  construc- 
tion, by  the  necessity  of  putting  the  road  into  "good 
.operating  condition." 
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Even  this  liberal  construction  of  the  act,  however, 
would  not  justify  the  depreciation  charge  as  set  by  the 
Trustees  after  1923  or  1924.  After  that  time  the  charge 
is  always  higher  than  the  amount  required  to  make  all 
replacements.  It  is  therefore  greater  than  the  amount 
required  to  put  and  keep  the  road  of  1918  in  ''good 
operating  condition."  By  1928  the  depreciation  charge 
alone  had  permitted  a  physical  expansion  and  better- 
ment of  the  road  to  an  amount  exceeding  $10,000,000 
(page  53,  above).  If  the  road  had  been  returned  at 
that  time,  as  was  contemplated  in  the  original  act,  the 
stockholders  would  have  got  back  far  more  than  the 
1918  road  in  ''good  operating  condition." 

This  course  of  action  pursued  by  the  Trustees  after 
1924  cannot  be  justified  by  any  construction  of  Section 
13,  however  favorable  to  the  Trustees.  Let  us  look 
again  at  that  section: 

"It  shall  be  the  duty  of  the  Trustees  .  .  . 
to  make  such  provision  (out  of  the  cost  of  the 
service)  for  depreciation,  obsolescence  and  rehabilita- 
tion, that,  upon  the  expiration  of  public  manage- 
ment .  .  .  the  property  of  the  road  shall  be  in 
good  operating  condition." 

As  the  phrase  in  parenthesis  indicates,  we  have 
construed  this  section,  despite  grave  objections,  so  that 
"rehabilitation"  may  be  charged  to  the  cost  of  service 
as  defined  in  Section  6;  that  is,  so  that  past  losses  may 
be  charged  to  the  cost  of  service  to  the  extent  necessary 
to  return  the  road  in  "good  operating  condition." 

But  it  will  be  observed  that  the  word  "rehabilitation" 
does  not  stand  by  itself  in  Section  13.  "Rehabilitation" 
is  coupled  with  "depreciation  and  obsolescence."  The 
provision  for  "rehabilitation"  (past  losses)  and  "de- 
preciation and  obsolescence"  (current  losses)  would 
be  limited  to  the  amount  required  to  return  the  road 
in  "good  operating  condition."  Under  the  most  favor- 
able construction,  therefore,  no  more  may  be  charged  to 
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the  cost  of  service  for  past  and  current  losses  than  is 
necessary  to  return  the  road  in  good  operating  condition. 

As  we  have  seen,  the  Trustees  began  to  exceed  this 
hmitation  from  1924  on,  and  had  exceeded  it  by  over 
$10,000,000  by  the  end  of  1928.  The  process  steadily 
continues  from  1924  on,  and  by  1939  the  Trustees  had 
charged  on  account  of  past  and  current  losses 
$16,520,743.64  more  than  was  necessary  to  bring  the 
original  system  of  1918  to  ''good  operating  condition"  at 
that  time  (pages  54-55,  above). 

Under  the  construction  of  the  Act  most  favorable  to 
the  Trustees,  therefore,  they  had,  by  the  end  of  1939, 
charged  the  following  excessive  amounts  to  the  cost 
of  service: 

$2,997,832  14  betterments  to  track  (page  16,  above). 

839,721  67  betterments  to  equipment  (page  19,  above). 

16,520,743  64  amounts  charged  to  depreciation  by  end  of 
1939  in  excess  of  sum  required  for  "good 
operating  condition."     (Pages  54-55,  above.) 


$20,358,297  45 


+  154,460  75  charged  to  maintenance  on  account  of  track 
abandoned  and  not  replaced.  (This  charge 
was  not  necessary  to  put  the  road  into  "good 
operating  condition.") 


,512,758  20 


In  addition  to  this  sum,  we  are  convinced  that  a  further 
analysis  of  the  retirements  charged  to  the  replacement 
fund  during  Public  Control,  as  shown  in  Exhibit  A, 
will  disclose  other  past  losses  charged  to  this  period, 
which  were  not  replaced  and  did  not  have  to  be  replaced, 
in  order  to  return  the  road  in  "good  operating  con- 
dition." Illustrations  of  these  are  the  charges  of 
$330,617.33  on  account  of  losses  on  the  sale  of  land 
(page  40,  above),  and  $586,139.11  for  experimental 
expenditures  incurred  prior  to  1894   (page  38,   above). 
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We  have  already  allowed  for  these  in  computing  the 
figure  of  $16,520,743.64  (above,  pages  54-55). 

On  the  assumption  that  the  Trustees  were  justified  in 
charging  to  the  Public  Control  period  all  retirements  of 
operating  property  which  were  attributable  to  impair- 
ment existing  on  June  30,  1918,  which  we  do  not  con- 
cede, the  figure  of  $20,512,758.20  is  the  minimum 
amount  by  which  the  Trustees  had  overcharged  the  true 
cost  of  service  by  the  end  of  1939. 

The  Accountability  of  Trustees  to 
Commonwealth. 

If  the  Trustees  have  charged  more  to  the  cost  of 
service  than  is  justified  by  the  act,  what  can  be  done 
about  it?  Something  must  be  said  about  the  legal  situa- 
tion created  b}^  the  act,  and  the  nature  of  the  legal 
position  of  the  Trustees. 

There  seems  to  be  a  somewhat  widely  held  opinion 
that  the  Trustees  are  officers  of  the  Commonwealth. 
It  seems  to  us  that  there  is  a  fallacy  in  this  assump- 
tion which  ought  to  be  pointed  out,  because  it  may 
lead  to  a  misconception  of  the  entire  situation.  From 
this  premise  that  the  Trustees  are  state  officers  it  might 
be  argued,  with  relation  to  the  matters  which  we  have 
discussed,  that  the  State  would  be  bound  by  their  acts, 
and  thus  would  be  barred  from  any  remedy  with  respect 
to  any  excessive  charges  made  by  them  to  the  cost  of 
service.  A  contention  very  similar  to  this  was  made 
on  behalf  of  the  stockholders  in  the  recent  argument 
before  the  Supreme  Judicial  Court  in  the  Atlantic 
Avenue  structure  litigation. 

If  the  Trustees  are  in  truth  officers  of  the  Common- 
wealth the  office  is  a  singular  one,  because  it  can  be 
abolished  neither  by  statute  nor  by  constitutional 
amendment.  For  the  Public  Control  Act,  which, 
creates  it,  is  more  than  a  statute.  It  is  also  a  con- 
tract between  the  Commonwealth  and  the  Elevated 
Company.  Neither  that  contract,  nor  the  office  created 
by  it  to  carry  it  into  effect,  can  be  impaired  by  the 
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act  of  the  Commonwealth  alone.  If  the  office  of 
Trustee  is  a  state  office,  we  have  the  anomalous  case 
of  a  state  office  which  cannot  be  abolished  without  the 
consent  of  private  parties. 

Added  to  this  is  the  fact  that  situations  are  contem- 
plated in  the  act  itself  in  which  it  would  be  the  duty 
of  the  Trustees  to  proceed  against  the  Commonwealth. 
For  example,  if  they  report  a  deficit  to  the  treasurer 
and  receiver  general,  and  the  Commonwealth  refuses  to 
pay,  it  seems  clear  that  it  would  become  the  duty  of 
the  Trustees  to  bring  suit  against  the  Commonwealth. 
Quite  possibly  they  could  be  compelled  to  do  so  by  the 
stockholders. 

These  considerations  make  it  clear,  we  think,  that  the 
Trustees  are  not  officers  of  the  Commonwealth  in  the 
sense  that  the  Commonwealth  has  the  power  to  control 
their  acts,  and  is  bound  by  them  as  it  would  be  by  the 
acts  of  an  agent. 

The  only  ground  for  ever  supposing  that  the  Trus- 
tees are  state  officers  is  that  they  are  appointable,  and 
removable  for  cause,  by  the  Governor  and  Council.  But 
it  does  not  follow  from  this  that  they  are  agents  or 
officers  of  the  Commonwealth.  Cases  are  well  known, 
in  the  law  of  trusts  in  which  a  trustee  is  appointable, 
and  even  removable  by  one  of  the  beneficiaries,  or  by 
some  third  person.  But  such  a  trustee  is  a  trustee 
none  the  less,  and  his  acts  are  governed  not  by  the 
commands  of  the  appointor  but  by  the  provisions  of  the 
trust  instrument. 

This  seems  to  us  to  be  the  true  nature  of  the  situation 
created  by  the  act,  which  is  in  many  respects  a  trust 
instrument.  The  Trustees  are  given  possession  of  the 
property  of  the  company,  and,  in  addition,  the  powers 
of  the  companj^  and  of  its  stockholders  and  directors, 
with  a  few  exceptions  not  here  material.  This  possession 
and  these  powers  they  hold  on  the  trusts  defined  by  the 
act.  The  estate  held  by  the  Trustees  in  the  property 
is  very  similar  to  the  estate  which  the  Elevated  Com- 
pany held  in  the  property  of  the  West  End  Street  Rail- 
way under  the  lease  of  1897.     It  is  thus  proper  to  de- 
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scribe  the  act  as  a  lease,  with  the  important  qualification 
that  it  is  a  lease  to  Trustees,  to  be  held  on  certain 
defined  trusts,  and  not  a  lease  to  the  Commonwealth. 

If  the  Commonwealth  is  a  beneficiary  of  the  trusts 
created  by  the  act,  it  is  of  course  entitled  to  an  accounting 
upon  demand,  under  familiar  principles  of  the  law  of 
trusts. 

Here  it  is  necessary  to  discuss  a  difficulty  which  may 
seem  troublesome.  A  great  part  of  the  excessive  charges 
which  we  have  found  undoubtedly  occurred  in  the  years 
from  1919  to  1932.  During  these  years  the  Common- 
wealth paid  no  deficits,  and  in  fact  repayment  was 
gradually  made  of  the  original  deficit  payment  of 
$3,980,151.67  made  by  the  Commonwealth  in  1919. 

Any  excessive  charges  to  the  cost  of  service  in  these 
years,  therefore,  were  paid  by  car-riders  in  the  form  of 
excessive  fares,  and  not  by  tax  payers.  It  may  be  asked 
then,  whether  the  Commonwealth  has  any  standing  to 
recover  these  excessive  charges. 

It  appears  to  us  that  the  Commonwealth  may  have  an 
accounting  for  this  period  even  though  no  deficits  were 
paid  by  it.  The  Act  provides  that  if  fares  are  insufficient 
to  meet  the  cost  of  service,  a  reserve  fund,  established 
originally  at  $1,000,000,  shall  be  then  drawn  upon,  and 
if  that  is  insufficient,  the  deficit  shall  be  paid  by  the  Com- 
monwealth and  assessed  upon  the  cities  and  towns.  But 
there  is  another  side  to  that  story.  As  a  part  of  this 
plan,  Section  9  provides  that 

''Whenever  the  income  of  the  company  is  in- 
sufficient to  meet  the  cost  of  the  service  .  .  . 
the  reserve  fund  shall  be  used  as  far  as  necessary  to 
make  up  such  deficiency     .     .     ." 

But  Section  9  goes  on  to  provide  that 

".  .  .  whenever,  on  the  other  hand,  such  in- 
come is  more  than  sufficient  to  meet  the  cost  of  the 
service,  the  excess  shall  be  transferred  to  and  become 
a  part  of  the  reserve  fund." 
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What  happens  if  the  reserve  fund  comes  to  exceed  the 
original  $1,000,000?  If  the  Commonwealth  has  pre- 
viously paid  a  deficit,  which  has  not  been  repaid,  Section 
11  provides  that 

"If  .  .  .  the  reserve  fund  shall  exceed  the 
amount  originally  established,  the  Trustees  shall 
apply  the  excess,  so  far  as  necessary,  to  reimbursing 
the  Commonwealth  for  any  amounts  which  it  may 
have  paid  the  company     .     .     ." 

But  suppose  a  case  in  which  the  Commonwealth  has 
never  paid  a  deficit,  or  has  already  been  completely  re- 
paid for  all  deficits  previously  paid  by  it.  In  such  a  case 
any  amount  in  the  reserve  fund  in  excess  of  the  original 
sum  of  $1,000,000  is  clearly  the  result  of  excessive  fares. 
Does  the  excess  in  this  case  belong  to  the  company? 

The  act  makes  it  clear  that  the  excess  does  not  belong 
to  the  company.     Section  13  provides  that 

"If  the  period  of  public  management  .  .  . 
expires,  control  of  the  property  shall  revert  to 
the  company  .  .  .  ;  and  if  the  amount  in 
said  reserve  fund  is  then  in  excess  of  the  amount 
originally  established  and  any  amount  required  to 
meet  the  cost  of  the  service  to  the  expiration  of 
such  period,  such  excess  shall  he  paid  into  the  treasury 
of  the  Commonwealth.     .     .     ." 

At  the  end  of  Public  Control,  therefore,  the  Com- 
monwealth is  entitled  to  the  excess  in  the  reserve  fund, 
that  is,  to  the  amount  by  which  income  under  Public 
Control  has  exceeded  the  cost  of  service.  The  Com- 
monwealth's right  to  such  excess  exists  irrespective  of 
whether  the  Commonwealth  has  ever  paid  a  deficit,  or 
has  been  fully  repaid  all  deficit  payments  made  by  it. 
There  is  a  perfectly  clear  intent  in  the  act  that  the 
company  shall  not,  under  any  circumstances,  receive 
more  than  the  true  cost  of  the  service,  whether  such 
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excess  is  received  from  excessive  fares,  from  deficit 
payments,  or  from  both  together. 

The  Commonwealth,  therefore,  represents  both  car- 
riders  and  taxpayers.  It  follows  that  it  has  an  interest 
in  the  cost  of  service  at  all  times,  and  that  its  interest 
is  not  limited  to  periods  for  which  deficit  payments  are 
demanded. 

We  believe,  therefore,  that  the  Commonwealth  may 
enforce  a  full  and  complete  accounting  with  respect 
to  the  entire  period  of  Public  Control,  in  order  to  deter- 
mine whether  the  true  cost  of  service,  and  no  more,  has 
been  charged.  If  an  excessive  cost  of  service  has  been 
charged,  the  full  amount  of  such  excess  can  be  estab- 
lished in  such  a  proceeding.  If  this  is  done,  and  if  the 
minimum  amount  of  $20,512,758.20,  which  we  have 
reached  above,  is  established  as  an  excessive  charge  to 
the  cost  of  service,  or  if  some  greater  amount  is  so 
established  on  another  construction  of  the  act,  the  result 
will  be  that  the  Commonwealth,  instead  of  being 
obliged  to  pay  any  future  current  deficit,  will  have  the 
right  to  be  repaid  for  the  $18,000,000  of  deficit  pay- 
ments made  by  it  in  the  last  eight  years. 

In  our  opinion,  the  Commonwealth  is  the  only  party 
which  has  any  standing  to/  demand  such  an  accounting. 
The  case  of  Boston  v.  Treasurer  and  Receiver  General, 
237  Mass.  403,  holds,  we  think,  that  the  city  of  Boston 
has  no  standing  for  such  a  purpose. 

Such  a  proceeding  by  the  Commonwealth  seems  to 
us  to  afford  the  only  hope  of  obtaining  relief  from  the 
deficit  situation,  and  of  obtaining  a  clear  and  precise 
knowledge  of  what  the  Trustees  have  actually  done, 
particularly  with  respect  to  the  matters  of  '^rehabilita- 
tion" and  expansion  and  betterment  of  the  road. 

Furthermore,  it  is  of  the  utmost  importance  to  settle 
definitely  the  true  position  of  the  Trustees,  and  the 
scope  and  extent  of  their  powers.  That  they  do  not 
consider  themselves  as  Trustees  seems  apparent  from  the 
kind  of  accounts  they  have  kept.  They  keep  no 
accounts  in  their  own  names,  but  simply  continue  the 
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system  of  accounts  which  the  Company  used  under 
private  management,  making  no  distinction  between 
Public  Control  and  private  management.  They  have 
acted  in  this  respect  precisely  as  if  they  were  a  per- 
manent board  of  directors  of  a  private  company,  and  no 
more.  But,  although  the  act  confers  upon  them  the 
powers  of  a  board  of  directors,  the  duties  imposed  upon 
them  are  of  quite  another  kind. 

This  situation  ought  to  be  made  clear,  and  the  true 
powers  and  duties  of  the  Trustees  determined.  It  must 
be  borne  in  mind  that  the  present  arrangement  continues 
until  July  1,  1959.  As  the  case  stands  now,  it  is  ex- 
tremely difficult  to  determine  what  the  Trustees  have 
done  in  the  past.  What  their  powers  are,  what  they 
may  do  in  the  future,  can  be  settled  only  by  a  court 
of  law. 

A  proceeding  by  the  Commonwealth  for  an  accounting 
seems  also  a  necessary  preliminary  to  any  eminent 
domain  proceeding,  if  public  ownership  should  be 
thought  the  best  solution  of  the  whole  question.  As 
we  have  seen,  the  value  of  the  road  has  been  greatly 
increased  under  Public  Control  by  moneys  paid  by  the 
public  on  account  of  the  cost  of  service,  which  we  find 
to  be  greater  than  the  charges  warranted  by  any  possible 
construction  of  the  Act.  But  such  excess  can  only  be 
established  upon  an  accounting.  If  a  taking  is  com- 
menced before  such  an  accounting  is  had,  it  will  not  be 
possible  to  recover  any  such  excessive  charges.  The 
sole  issue  in  an  eminent  domain  proceeding  would  be: 
What  is  the  value  of  the  road  as  it  stands?  Unless  an 
accounting  is  first  had,  therefore,  the  public  will  have 
to  pay  twice  for  any  value  added  to  the  road  by  charges 
to  the  cost  of  service. 

Conclusion. 

The  Elevated  System  has  been  built  up  and  enriched 
during  Public  Control  by  charges  to  the  public  through 
the  cost  of  service,  which  in  our  opinion  are  unwarranted. 
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In  reaching  our  findings  we  have  examined  the 
minutes  of  the  Trustees  for  the  entire  period  down  to 
the  end  of  1939.  The  depreciation  accounts  have  been 
studied  for  the  same  period,  and  the  maintenance 
accounts  for  the  period  ending  December  31,  1931. 

We  do  not  suggest,  however,  that  the  findings  we 
have  made  inchide  all  the  factors  which  bear  upon  the 
Elevated  problem  as  it  exists  today.  Other  factors 
undoubtedly  have  an  important  bearing.  Among  these 
are  the  questions  of  fixed  charges,  of  economy  and 
efficiency  of  operation,  of  the  proper  return  to  be 
received  by  the  City  on  its  investment  in  subways,  and 
of  the  refinancing  of  the  company's  bonds  as  it  has  been 
conducted  under  various  statutes  since  1931.  These, 
however,  in  no  way  affect  the  conclusions  that  we  have 
reached. 

The  following  matters  which  have  come  to  our  atten- 
tion, during  our  study  of  the  management  and  operation 
of  the  road  under  Public  Control,  ought  to  be  pointed 
out  specifically,  without  limiting  the  detailed  findings 
which  we  have  previously  made : 

I.  The  Trustees  have  kept  no  accounts  of  their 
own,  but  have  simply  continued  the  books  of  the 
Elevated  Company.  This  has  been  done  despite 
the  fact  that  the  Trustees  themselves  recognized  in 
the  early  years  that  ''receipts  from  fares  and  other 
sources  accrue  by  virtue  of  chapter  159  (the  Public 
Control  Act)  to  the  Commonwealth,  and  not  to 
this  Company     ..." 

II.  In  continuing  the  books  of  the  Company, 
the  Trustees  have  made  no  distinction  in  the 
accounts  between  the  period  before  Public  Control, 
and  the  Public  Control  period. 

A.  The  Trustees  made  no  appraisal  of  the 
road  to  determine  losses  existing,  and  un- 
provided for,  at  the  start  of  Public  Control. 

B.  Although  the  Trustees  were  furnished 
by   independent    accountants    with    estimates 
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of  the  amount  of  such  losses  existing  and  un- 
provided for  at  the  start  of  PubUc  Control,  such 
losses  were  not  indicated  on  the  books  of  the 
company. 

III.  Many  betterments  of  track  and  equipment, 
which  should  have  been  charged  to  capital  account, 
are  charged  directly  to  current  maintenance,  and 
therefore  to  the  cost  of  service  paid  by  the  public. 

IV.  The  Trustees  have  not,  in  keeping  the  books 
of  the  company,  segregated  charges  made  by  them 
for  "rehabilitation"  of  the  road,  despite  the  advice 
of  independent  accountants  and  the  plain  re- 
quirements of  their  position  as  Trustees.  Extraor- 
dinary charges  for  "rehabilitation"  are  jumbled 
together  with  normal  operating  expenses. 

V.  As  a  result  of  the  failure  of  the  Trustees  to 
keep  accounts  of  their  own,  and  of  the  way  in  which 
they  have  kept  the  books  of  the  company,  the 
yearly  accounts  do  not  give  a  clear  picture  of  the 
actual  operations.  It  has  never  been  possible, 
therefore,  to  challenge  their  policies,  and  a  feeling 
has  gradually  arisen  that  their  discretion  is  un- 
limited. 

VI.  The  Trustees  put  the  road  into  "good 
operating  condition"  by  1923  or  1924  by  charging 
the  public,  in  the  cost  of  service,  amounts  sufficient 
to  make  up  a  large  part  of  the  losses  existing  and 
unprovided  for  when  Public  Control  began. 

A.  The  loss  existing  on  June  30,  1918,  on 
account  of  "Deferred  Maintenance,"  that  is,  on 
account  of  the  failure  of  private  management 
to  provide  adequate  maintenance  in  the  years 
preceding  Public  Control,  was  charged  directly 
to  current  maintenance  accounts,  and  therefore 
to  the  cost  of  service  paid  by  the  public. 

B.  The  depreciation  charge  was  set  high 
enough  at  the  start  to  provide  funds  for  re- 
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placement  of  large  amounts  of  property,  prin- 
cipally rolling  stock,  which  was  completely,  or 
almost  completely  worn  out  when  Public 
Control  began. 

VII.  After  the  road  had  been  put  into  ''good 
operating  condition,"  the  Trustees  consciously  en- 
gaged in  a  physical  expansion  of  the  road  out  of  the 
funds  provided  by  the  depreciation  charge,  thus 
exceeding  their  authority  under  the  act. 

A.  This  expansion  had  come  to  over 
$10,000,000  by  the  end  of  1928,  the  original 
period  of  Public  Control  as  contemplated  in  the 
1918  act. 

B.  By  the  end  of  1939  this  expansion  had 
amounted  to  at  least  $16,500,000. 

VIII.  On  the  construction  of  the  act  most 
favorable  to  the  Trustees,  they  had  overcharged 
the  public,  in  the  cost  of  service,  a  minimum  of 
$20,500,000  by  the  end  of  1939.  This  amount  will 
be  much  larger  if,  in  a  proceeding  for  an  accounting, 
the  construction  of  the  act  less  favorable  to  the 
Trustees  is  determined  to  be  the  correct  one. 

During  the  course  of  the  study  there  came  to  our  atten- 
tion certain  schedules  of  depreciable  property  prepared 
yearly  by  the  accounting  department  of  the  company. 
We  have  not  considered  these  schedules  at  length  for  the 
following  reasons: 

1.  No  such  schedules  were  prepared  before  1922. 
By  that  time  a  great  amount  of  property  had  been 
added  to  the  system  out  of  the  previous  yearly 
depreciation  charges.  This  property  undoubtedly 
enters  into  the  computations  contained  in  the 
schedules.  It  is  not  possible,  therefore,  to  deal 
adequately  with  the  schedules  until  a  complete 
accounting  has  been  had  for  the  period  not  covered 
by  the  schedules. 
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2.  The  yearly  votes  of  the  Trustees  do  not 
follow  the  schedules,  although  the  votes  are  gen- 
erally prefixed  by  a  recital  that  the  schedules 
have  been  considered. 

3.  It  was  represented  to  us  that  these  schedules 
^vere  not  to  be  considered  a  part  of  the  books  of 
the  company. 

4.  The  data  contained  in  these  schedules  shows 
a  depreciated  condition  of  the  company's  property 
which  is  far  different  from  that  shown  on  the 
corresponding  yesiAy  account  filed  under  oath 
with  the  Department  of  Public  Utilities.  As  of 
December  31,  1939,  the  ^'accrued  depreciation"  on 
the  property  as  shown  in  the  report  filed  with  the 
Department  of  Public  Utilities  is  $16,654,629.49. 
The  ''accrued  depreciation"  as  shown  in  the  schedule 
for  that  date  is  $46,023,858.38. 

It  is  incomprehensible  to  us  that  what  appears  to  be 
two  conflicting  statements  should  exist  in  the  records 
of  the  company. 

This  report  sets  forth  the  factors  which  are  princi- 
pally responsible  for  the  deficits  of  the  past  eight  years. 
We  have  suggested  a  plan  which,  if  adopted  by  the 
Commonwealth  through  the  Attorney  General,  will 
clarify  the  Elevated  problem  once  and  for  all,  and  will 
bring  substantial  relief  to  the  cities  and  towns  of  the 
Metropolitan  District. 

Respectfully  submitted, 

Timothy  F.  Callahan, 
James  W.  Kelleher. 
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EXHIBIT   C. 

Boston  Elevated  Railway  Company. 
Rolling  Stock  and  Shops. 

Summary  of  Betterments  Charged  to  Maintenance  from  1918 
TO  1931,  Inclusive. 


Year. 


Available 

Costs  as  Per 

Records. 


Estimated 
Costs-Records 
Unavailable. 


Totals. 


1918 

1919 

1920 

1921 

1922 

1923. . .  .  . 

1924 

192.5 

1926 

1927 

1928 

1929 

1930 ..... 

1931 

Totals 


$149,138  33 

28,548  13 

5,994  93 

806  28 

6,478  33 

5,377  98 

20,051  72 

35,281  73 

65,369  80 

79,823  37 

69,695  47 

88,988  04 

87,832  79 

60,154  05 


$25,231  42 
4,569  30 

17,100  00 

87,300  00 

450  00 

450  00 


1,080  00 


$174,369  75 
33,117  43 
5,994  93 
17,906  28 
93,778  33 
-5,827  98 
20,501  72 
35,281  73 
65,369  80 
79,823  37 
70,775  47 
88,988  04 
87,832  79 
60,154  05 


$703,540  95 


$136,180  72 


$839,721  67 
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EXHIBIT  D. 

Boston  Elevated  Railway  Company. 

Recapitulation  of  Losses  on  Retirements  of  Road  and  Equipment 

From  July  1,  1918,  to  December  31,  1939. 


"\7',r,  .  -r-l 

Credit  to 
Asset. 

Applicable 

to  Period. 

Salvage 
and  Other 
Recoveries. 

Year. 

Before 
June  30,  1918. 

After 
June  30,  1918. 

1918 .... 

$194,500  31 

$112,928  28 

— 

$81,572  03 

1919.... 

1,733,153  79 

1,619,886  29 

$33,966  78 

79,300  72 

1920 .... 

1,975,912  63 

1,821,138  10 

152,027  00 

2,747  53 

1921 .... 

2,531,474  19 

2,099,945  42 

282,878  35 

148,650  42 

1922 .... 

1,586,077  31 

1,150,435  79 

275,945  92 

159,695  60 

1923 .... 

1,129,892  59 

702,463  04 

257,111  53 

170,318  02 

1924 .... 

1,223,211  62 

666,783  03 

424,777  08 

131,651  51 

1925 .... 

868,285  76 

486,141  01 

315,376  87 

66,767  88 

1926 .... 

804,027  23 

473,823  97 

316,997  93 

13,205  33 

1927 .... 

1,095,163  48 

578,587  60 

485,240  44 

31,335  44 

1928 .... 

1,811,089  55 

890,776  58 

891,621  46 

28,691  51 

1929 .... 

1,358,302  01 

629,610  38 

689,131  52 

39,560  11 

1930 .... 

1,896,467  56 

864,434  43 

1,023,312  38 

8,720  75 

1931 .... 

2,231,745  14 

1,004,156  42 

1,275,994  84 

48,406  12 

1932 ... 

5,042,473  96 

2,802,637  95 

2,246,896  13 

7,060  12 

1933 .... 

1,622,497  39 

431,887  20 

1,185,434  81 

5,175  38 

1934 .... 

1,355,691  87 

260,474  35 

1,073,896  73 

21,320  79 

1935 .... 

1,312,619  91 

237,943  51 

1,072,060  82 

2,615  58 

1936 .... 

752,443  58 

24,578  55 

693,204  01 

34,661  02 

1937 .... 

1,314,278  90 

201.102  02 

1,089,059  44 

24,117  44 

1938 .... 

2,026,223  75 

172,448  85 

1,840,356  91 

13,417  99 

1939 .... 

1,741,689  06 

271,021  06 

1,453,602  23 

17,065  77 

Totals. 

$35,607,221  59 

$17,503,203  83 

$17,078,893  18 

$1,025,124  58 
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